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Executive Summary
The absence of the concept of ‘denial of reasonable accommodation’ in Georgian legislation
is one of the core issues that affects and impedes the work of the Equality Department. The
purpose of this report is to analyse, and provide an interpretation of, the concept of
reasonable accommodation contained in the United Nations Convention on the Rights of
Persons with Disabilities (CRPD). This report is also intended to provide recommendations
on relevant issues that must be considered before implementing the reasonable
accommodation duty in Georgia, and to help in determining the legislative changes needed to
bring Georgia in compliance with its obligations under the CRPD. This should enable the
Equality Department to adjudicate cases related to reasonable accommodation and to gain
much-needed experience in investigating cases, and applying the CRPD, in the Georgian
context.
During the working visit to Georgia, discussions took place with the PDO and other relevant
stakeholders in order to assess all stakeholders’ understanding of the CRPD related to nondiscrimination and reasonable accommodation. In addition, discussions revolved around the
challenges that the PDO faces in pursuing cases related to discrimination against persons with
disabilities and/or the reasonable accommodation duty. I also worked with the PDO and all
relevant stakeholders to identify, and advise on, challenges arising in the Georgian context
regarding application of the concept of reasonable accommodation/disproportionate burden,
and regarding the necessary legislative changes. The following is a summary of my
observations on positive changes and also challenges, as well as my recommendations:
During the working visit to Georgia, I noted the many positive changes that are being
contemplated in Georgian legislative and policy spheres as a result of the current
Government’s stated commitment to human rights issues. These include the ratification of the
CRPD by Georgia in 2014 and the proposed ratification of the Optional Protocol to the
CRPD (OP-CRPD), which will give disabled persons an opportunity to have recourse to the
CRPD committee regarding individual violations of their rights. Among others, there are
proposals on the table to amend the Georgian Constitution to include a commitment to
ensuring ‘special conditions’ for persons with disabilities in the Constitution. Amendments
are also being contemplated to the Georgian Constitution to include immunity for the PDO
and independence regarding budgetary, and other, functions.
A package of legislative reforms is being discussed/implemented in the field of disability, in
order to ensure compliance with the CRPD. Among others, a new law is being drafted, which
will result in the annulment of the 1995 Law on Social Protection of Persons with
Disabilities. The new law is anticipated to be adopted in the Fall season of Parliament. The
1
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Georgian Parliament is also currently working on a 15 year ‘strategy’ or ‘vision’ concerning
social policy.
One of the biggest challenges raised by the PDO was the fact that denial of reasonable
accommodation is currently not included as an explicit form of discrimination in Georgian
legislation. In addition, the work of the PDO is being hindered by the fact that the private
sector is currently not obliged to provide information to the PDO in legal claims regarding
discrimination issues.
With regard to the insertion of a reasonable accommodation duty in Georgian legislation,
most stakeholders were enthusiastic about this and saw it as a step forward. However,
concerns were raised by stakeholders about the interpretation, and understanding, of the
concept of disproportionate/undue burden in the Georgian context, and particularly the fact
that the concept may go beyond what lawyers and judges know, since the defence is
relatively unknown in the Georgian legal system.
There also appears to be some confusion regarding the concept of reasonable accommodation
itself, and the distinction between reasonable accommodation and indirect discrimination.
The distinction between reasonable accommodation and accessibility is often blurred by
stakeholders, particularly how the concepts apply to the substantive rights contained in the
CRPD. Some stakeholders were using these terms interchangeably and this is something
which must be rectified before the reasonable accommodation norm is inserted in Georgian
legislation, in order to ensure its proper application.
Recommendations in the Georgian Context
Insertion of a Reasonable Accommodation Duty in Georgian Legislation
Discussions revolved around the most appropriate law in which to insert a reasonable
accommodation duty. It is best not to insert reasonable accommodation duties in a
combination of laws, since this creates the risk for incoherent application of the principle.
The most appropriate laws in which to insert a reasonable accommodation duty appear to be
as follows:
-

The Law of Georgia on the Elimination of All Forms of Discrimination

Since the reasonable accommodation duty is a distinct form of discrimination, the PDOs clear
preference (and also that of many other stakeholders) was that the duty would be placed in
the Law of Georgia on the Elimination of All Forms of Discrimination. The advantages of
inserting the reasonable accommodation duty in that law would be to ensure that a denial of
reasonable accommodation is explicitly recognised as a form of discrimination. Inserting the
reasonable accommodation duty in the non-discrimination law would also ensure that it can
be applied consistently across all rights. In addition, the mandate of the PDO would be linked
to the duty and this would bring advantages for its enforcement and for the provision of
advice/support on equality issues for persons with disabilities who have been unfairly denied
reasonable accommodation.
Stakeholders recognised that it may be difficult to reach public consensus on amendments to
the non-discrimination law, since the law is often linked to the protection of sexual
minorities. This was recognised as a potential barrier to including the duty in the nondiscrimination law.
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-

The Disability Law

At present, amendments to the Law on Social Protection of Persons with Disabilities
(hereafter, the disability law) are being negotiated. It appeared that the preferred choice of the
relevant Georgian authorities may be to include the reasonable accommodation duty in the
amended disability law. While this is not problematic as such, there is a risk that, by
including the reasonable accommodation duty in this law, all human rights covered under the
CRPD may not be covered (depending on the scope of the law). There is also a risk that, if
the reasonable accommodation duty is included in a general disability law, then denial of
reasonable accommodation may not be specified as being a form of discrimination. It is
recommended to pay attention to both of these points.
In addition, vital enforcement mechanisms, such as the PDO, may be excluded from
application of the reasonable accommodation duty if the duty is included in the amended
disability law. Attention should therefore be paid to ensuring that there are remedies available
in the disability law in cases of denial of reasonable accommodation, and also that there are
enforcement mechanisms linked to the PDO.
A suggestion was made that, if the reasonable accommodation duty were included in the
amended disability law, then PDO competence could also be extended to the disability law,
through the proposed extension of the Organic Law of Georgia on the Public Defender
(1996) to all CRPD-related issues. In any event, if the denial of reasonable accommodation is
included in the disability law, it should be specified to be a form of discrimination. If the
reasonable accommodation provision is linked explicitly with discrimination, then it can be
stated that enforcement will be ‘by means of current legislative provisions in operation in
Georgia’ (or similar wording). This would presumably ensure extension to the mandate of the
PDO.
A Clear and Unambiguous Formulation of Reasonable Accommodation Linked to a
Broad Range of Rights
The Georgian legislator should pay particular attention to ensuring the formulation of any
reasonable accommodation duty that it enacts in a clear and unambiguous manner. The exact
formulation of the duty is a matter for the legislator. Some examples of the wording used in
other jurisdictions are contained throughout the report.2 In addition, any reasonable
accommodation duty enacted in national legislation should cover the full range of rights
under the CRPD.
Classification of the Reasonable Accommodation Duty as Direct Discrimination,
Indirect Discrimination or a Sui Generis Form of Discrimination?
There has been much debate as to whether to classify the refusal to provide reasonable
accommodation as direct discrimination, indirect discrimination or as a third, sui generis
2
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form of discrimination. In many EU Member States, the form of discrimination (relating to
denial of reasonable accommodation) is not specified,3 but even where the form of
discrimination is not specified, compliance with the CRPD simply requires that domestic
laws explicitly state that the denial of reasonable accommodation constitutes discrimination.
In some countries, denial of reasonable accommodation is considered as a form of direct
discrimination (Greece and Malta). In other countries (for example, Austria), denial of
reasonable accommodation is classified as a form of indirect discrimination. UK and Swedish
legislation define denial of reasonable accommodation as a separate, sui generis, form of
discrimination.
To avoid any confusion with the legal tool of indirect discrimination, which (as shown in the
report) is different from the reasonable accommodation duty, it would seem most appropriate
to regard the denial of reasonable accommodation as a sui generis form of discrimination.
Definition of Disability
If the Georgian legislator intends to introduce a definition of disability connected to nondiscrimination, it must be consistent with the social model of disability and the human rightsbased model of disability. It is advisable to ensure that a wide range of individuals are
protected from discrimination on the ground of disability. Georgian legislation should not
restrict entitlement to reasonable accommodation to a certain category, or certain categories,
of disabled people. In particular, the provision of reasonable accommodation should not be
limited to those who are severely disabled or those who reach a certain ‘threshold’ of
disability.
Clarification of the Concepts of Direct and Indirect Discrimination in Georgian
Legislation
The concepts of direct and indirect discrimination, as formulated in paragraphs 2 and 3 of
Article 2 of the Georgian Law on Elimination of All Forms of Discrimination, respectively,
are confusing. Article 2, para. 2 (which is supposed to contain the direct discrimination
prohibition) is badly worded, and would appear to also include the concept of indirect
discrimination in the second part of the definition. Article 2, para. 3 is also not clearly worded
in accordance with usual definitions of indirect discrimination (see below). This unclarity
may cause further confusion between the various forms of discrimination, especially now that
it is envisaged to include denial of reasonable accommodation as a form of discrimination in
Georgian legislation. It is recommended that this confusing wording should be revisited by
the Georgian legislator.
Differentiation between Indirect Discrimination and Reasonable Accommodation
From the perspective of judges and lawyers litigating disability cases, it is particularly
important to understand the difference between instances of indirect discrimination and
denial of reasonable accommodation. The differences are outlined in this report.
It may also be useful for some research to be commissioned on the current approach of
judges towards various forms of discrimination arising in court judgments. This would help
to identify the barriers in practice concerning the application of the non-discrimination norm
3
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in disability cases, and would help to identify the gaps in understanding so that a correct
application of denial of reasonable accommodation as a form of discrimination can be
ensured.

Interpretation of Disproportionate/Undue Burden
To date, neither the CRPD Committee nor the Court of Justice of the EU (CJEU) has offered
additional guidance on what might be considered a disproportionate burden/undue burden.
This task has been left to states and to their national courts/tribunals.
Section 2 of this report set out the most commonly occurring criteria to be taken into account
in assessing what a disproportionate/undue burden is in the context of providing a reasonable
accommodation. These criteria can be taken into account, in the first instance, by dutybearers when the disabled person requests an accommodation measure. Where, after
constructive dialogue, the duty-bearer and the disabled individual cannot agree on the
provision of a particular accommodation measure, the claim may then proceed to legal
means. In that instance, the criteria set out in section 2 of this report may guide the judiciary
when they are deciding on whether an accommodation would result in a
disproportionate/undue burden. However, as noted in section 2, the criteria outlined in this
report merely constitute examples of the types of criteria applied in national contexts, and it
will be for the relevant Georgian authorities to draw up their own criteria. Whatever criteria
are deemed appropriate in the Georgian context, the judiciary should bear in mind that the
application of these criteria will be sensitive to the context arising in a particular case.
Setting out Guidance on Reasonable Accommodation and Disproportionate/Undue
Burden in Accompanying Documents
Many countries legislative provisions on reasonable accommodation are accompanied by
guidance documents. The majority of guidance documents in other countries are not binding,
however some are. For instance, the Belgian Cooperation Agreement 4 contains a nonexhaustive list of criteria to be taken into account in assessing the disproportionateness of any
burden on duty-bearers.
If relevant terms are not defined in legislation itself, it is advisable that the Georgian
legislator would ensure that the new legislative provision(s) regarding reasonable
accommodation are accompanied by an explanatory note, setting out clearly the definition of
reasonable accommodation, as well as the criteria by which the concepts of disproportionate
burden/undue burden is generally understood, as well as setting out a definition of disability.
One of the judges whom I spoke with suggested that the explanatory note could also contain
an explanation of the various forms of discrimination (including, but not limited to, denial of
reasonable accommodation) that are experienced by disabled persons and practical examples
of these.

4

Belgium, Protocol between the Federal State, the Flemish Community, the French Community, the Germanspeaking Community, the Walloon Region, the Brussels- Capital Region, the Joint Community Commission, the
French Community Commission in favor of people experiencing disability (Protocole du 19 juillet 2007 entre
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Burden of Proof
Generally speaking, when a court or other competent authority hears facts from which it may
be presumed that there has been direct or indirect discrimination, it is for the respondent to
prove that there has been no breach of the non-discrimination norm. A similar burden of
proof applies in the context of the reasonable accommodation duty. Thus, once a case of
potential discrimination has been established, the burden of proof will shift to the
respondent/duty-bearer to show that the accommodation requested by the disabled person did
not constitute a disproportionate/undue burden.
Extension of the Reasonable Accommodation Duty beyond Disability?
During my visit to Georgia, some stakeholders suggested that the reasonable accommodation
duty should be extended beyond disability. This has been done in some European Union
countries and in other jurisdictions, most notably in Canada. However, it is certainly not
universal practice. Since advice in this regard is not within the current mandate, and since I
have been asked to provide advice specifically on CRPD obligations, further elaboration on
this point will not follow here.5
Training for Judges
There is not enough training currently being provided for judges on the interpretation of the
reasonable accommodation duty, and its application in concrete cases. It is therefore
recommended that this particular component of the training programme at the High School of
Justice is extended to cover, among others, the types of issues outlined in this report. It is also
advisable that literature is made available to those involved in the training school and all
those involved in concrete cases before the courts.6
Before training is given to judges specifically on the reasonable accommodation duty, it is
advisable that the different forms of discrimination should be set out for judges, with
practical examples applied to disability, and that each form should be distinguished from the
next. It is recommended that judges are exposed to the social model of disability, and
particularly its application to the reasonable accommodation duty. It is also advisable that
judges are given training, which includes examples of judgments by courts in other
jurisdictions, particularly European Union countries, related to the reasonable
accommodation duty in the CRPD. It is also recommended that judges are given training on
the application of the reasonable accommodation duty to various types of disabilities, and the
open-ended forms of reasonable accommodations that may arise in concrete cases before the
courts.
Linking Denial of Reasonable Accommodation to Effective Remedies
It is important to ensure that effective remedies are put in place in order that persons with
disabilities can obtain redress where reasonable accommodations have been unfairly denied
5
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to them. The classification of the breach of the duty to accommodate will have consequences
for the remedies available to potential victims and therefore the sanctions imposed on the
duty-bearer(s). In other words, the failure to accommodate must be defined explicitly as a
form of discrimination if Georgian law is to be in compliance with the CRPD, and if the
discrimination-specific remedies available in cases of discrimination are to be applicable.
The Georgian legislator should consider whether only financial compensation (in the form of
damages) is appropriate, in light of the CRPD Committee’s concluding observations, which
clarify that states should not restrict remedies for disability discrimination to monetary
damages. Some states ensure that remedies available in the event of a denial of reasonable
accommodation include injunctive relief (ordering the provision of a reasonable
accommodation).
Linking the Mandate of the PDO to the Reasonable Accommodation Provision
It is particularly important that the PDOs mandate is extended to application of the
reasonable accommodation duty, in whichever law that duty is inserted. The PDO provides
vital support to victims of discrimination and that support is particularly important in cases of
disability discrimination, due to the ratification of the CRPD by Georgia and the knowledge
that the PDO has on the types of rights issues involved.
Re-Submission of the Legislative Initiative by the PDO
It is vital that the PDO resubmits the legislative proposal that it submitted 2 years ago, and
that it extends the proposal regarding insertion of a reasonable accommodation duty in
Georgian legislation.
Enforcement Mechanisms
Any enforcement mechanisms created in conjunction with the new legislative provision(s) on
reasonable accommodation should be inclusive and accessible, including access to legal aid,
so that disabled individuals can effectively/easily challenge a denial of reasonable
accommodation. The Georgian Government should ensure that all barriers to enforcement of
reasonable accommodation duties are eliminated. This includes the provision of effective
disability-sensitive training of the judiciary, lawyers and all staff associated with the judicial
services.
Monitoring Activities/Collection of Data
It seems that there is a lack of data available in Georgia on disability. The Georgian
Government should ensure that up-to-date statistical information is available regarding the
number of disabled persons, disaggregated according to type of disability. Data collected
should be used to inform legislation and policy making. This is essential in order to
adequately implement CRPD provisions, in particular concerning reasonable accommodation
and accessibility. Any monitoring activities should seek to identify differences in the
situation of persons with different kinds of disability, and should consider the impact of
disability non-discrimination legislation and measures to promote equality.
Adoption of Laws and Policies based on the Social Model
The clear shift endorsed by the CRPD towards the social model of disability (and away from
the medical model) must be secured at all levels of law and policy making in Georgia. The
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out-dated medical model of disability views functional limitations as a consequence flowing
from impairment, whereas under the CRPD’s version of the social model, disability is viewed
as an interaction between persons with impairments and widespread barriers in society
(physical barriers, as well as legal and attitudinal barriers, among others).
A Wide-Ranging Action Plan addressing Equality and Reasonable Accommodation
The Georgian Government should ensure the adoption of a wide-ranging action plan or
strategy to implement the CRPD. Such an action plan should pay specific attention to
combating discrimination and promoting equality, including denial of reasonable
accommodation, as well as addressing this as a cross-cutting issue across the substantive
Convention rights.
Systemic Integration of an Equality Perspective in all Laws and Policies
Equality action planning and equality reviews should be ensured at key stages of the process
of reforming Georgian legislation to ensure compliance with the CRPD. In the aftermath of
legislative amendments, impact assessments should also take place to ensure effective CRPD
implementation.
Training for All Stakeholders
It may be useful to set up further, and ongoing, training activities and events for all
stakeholders involved in implementing the CRPD. Training should be provided for all
stakeholders on the human rights-based model and the social model of disability, as well as
the importance of the reasonable accommodation duty in ensuring implementation of the
right to equality in the CRPD. Training could also be given to stakeholders on the other
measures necessary to implement the CRPD, including accessibility and other measures.
Collaboration with the Private Sector
In order to ensure effective implementation of the CRPD on the whole, and understanding of
the reasonable accommodation duty, technical assistance, guidelines and information should
be provided to the private sector on the application of the reasonable accommodation duty.
This is crucial to advancing the effectiveness of non-discrimination legislation and reducing
the dependency on legal actions to enforce rights.
Providing State Support
The Georgian Government should consider whether financial supports or subsidies will be
put in place in order to offset the cost of reasonable accommodations and other disabilityrelated adaptions.
Consultation with Disabled Persons Organisations (DPOs) and the Role of DPOs and
Equality Bodies in Awareness Raising
At all stages of reform in Georgia, DPOs should be consulted to ensure that the views of
disabled persons are taken into account in decision-making and implementation measures
related to the reasonable accommodation duty, as required by Article 4(3) CRPD.
It is also recommended that a meeting, or series of meetings, would be set up between the
PDO, PROLoG and the relevant authorities to discuss the legislative changes on reasonable
accommodation before they are enacted.
10

DPOs and equality bodies also have a role to play in planning and coordinating educational
activities in the field of disability.
Awareness Raising
The relevant domestic authorities should make sure that non-financial measures, including
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Government, or through equality bodies or DPOs.
All Forms of Disability-Based Discrimination
It is advisable that the Georgian legislator would ensure that all forms of disability-based
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indirect discrimination, harassment, instruction to discriminate, discrimination by association,
multiple discrimination and discrimination based on perceived or past disability.
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Introduction
This introduction sets out the overall goal of the report, puts the report in the context of the
site visit to Georgia and provides an overview of the structure of the report.
The Promoting Rule of Law in Georgia Activity (PROLoG), funded by the United States
Agency for International Development, is designed to strengthen the justice system to ensure
due process, judicial independence, and the protection of human rights. Although Georgia
ratified the United Nations Convention on the Rights of Persons with Disabilities (CRPD) in
2014, the concept of denial of reasonable accommodation is not reflected in Georgian
legislation. As a result, the Equality Department is not in a position to examine a case
concerning denial of reasonable accommodation, and this is also important in circumstances
where the respondent is a private person. The absence of the concept of ‘denial of reasonable
accommodation’ in Georgian legislation is one of the core issues that affects and impedes the
work of the Equality Department. The purpose of this report is to analyse, and provide an
interpretation of, the reasonable accommodation norm contained in the CRPD in order to
enable Georgia’s Public Defender’s Office (PDO) to adjudicate non-discrimination cases
related to reasonable accommodation. The report will draw on a wide range of sources in that
regard7 and many of the observations made in the report apply to both public and private
sector entities.8 This report is also intended to provide recommendations on relevant issues
that must be considered before introducing the reasonable accommodation duty in Georgian
legislation, and to help in determining the legislative changes needed to bring Georgia in
compliance with its obligations under the CRPD. Through this work, the Equality
Department will improve its ability to adjudicate cases related to reasonable accommodation,
will work to improve the legislation related to such cases, and will also gain much-needed
experience in investigating cases, and applying the CRPD, in the Georgian context.

Section 1: CRPD obligations (relating specifically to nondiscrimination and reasonable accommodation)
Denial of reasonable accommodation for people with disabilities is one kind of
discrimination on the ground of disability covered by the CRPD. The definition and test for
such discrimination does not coincide with other forms of discrimination. As such, this
section of the report outlines the various obligations in the CRPD related to the duty to
reasonably accommodate persons with disabilities in particular, and related to nondiscrimination more generally. This section of the report also contains practical examples of
applying the right to reasonable accommodation. In this section of the report, the drafting
history (travaux préparatoires) of the non-discrimination provision/the reasonable
accommodation duty is also set out, in order to outline the rational for defining the denial of
reasonable accommodation as a separate form of discrimination. In addition, this section of
the report addresses how the denial of reasonable accommodation is different from indirect
discrimination and also how it differs from the related, but very different, obligations to
ensure accessibility and universal design. This section of the report also briefly explores the
difference between reasonable accommodation and positive action (‘specific measures’)
contained in Article 5(4) CRPD.
7
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1.1 The Reasonable Accommodation Duty
The CRPD endorses the shift from the out-dated medical model of disability (which views
functional limitations as a consequence flowing from impairment) to the social model.9
Under the CRPD’s version of the social model, disability is viewed as an interaction between
persons with impairments and widespread barriers in society10 (physical barriers, as well as
legal and attitudinal barriers, among others). The social model of disability, combined with
the human rights-based approach endorsed by the CRPD, ensures that persons with
disabilities ‘are viewed as holders of rights, entitled to exercise all human rights and
fundamental freedoms on an equal basis with others, entailing the provision of material
support where necessary.’11
The reasonable accommodation obligation in the CRPD forms an integral part of the social
model and the human rights-based model of disability. Unlike direct discrimination
provisions, which require identical treatment or formal equal treatment, the reasonable
accommodation duty requires different treatment for people whose circumstances are
different. While direct discrimination provisions have some merit in the disability context namely, in ensuring the same treatment for disabled individuals as non-disabled individuals
in comparable situations, a formal conception of equality (direct discrimination) often results
in the enactment of simple non-discrimination proscriptions that ‘do not take account of
individual or contextual differences between marginalised and socially privileged groups.’12
Formal versions of equality contain ‘no procedural mechanism for prohibiting indirect
discrimination, accommodating the needs of persons with disabilities or permitting measures
such as positive action.’13 By way of contrast with direct discrimination provisions and
formal equality, reasonable accommodation measures fall within the substantive model of
equality. According to the UNCESCR, substantive equality is concerned ‘with the effects of
laws, policies and practices and with ensuring that they do not maintain, but rather alleviate,
the inherent disadvantage that particular groups experience.’14
Reasonable accommodation” is defined in Article 2 CRPD as comprising of:
‘Necessary and appropriate modification and adjustments not imposing a
disproportionate or undue burden, where needed in a particular case, to ensure to

9

For more information on the social model generally and the shift in disability theory from the medical to the
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persons with disabilities the enjoyment or exercise on an equal basis with others of all
human rights and fundamental freedoms.’
It is important to underline three essential components of the definition of reasonable
accommodation in Article 2 CRPD. Firstly, the fact that modifications and adjustments must
be ‘necessary and appropriate’ (in other words they must be ‘effective,’) to remove the
disadvantage for the disabled person concerned. This requirement captures the interests of
disabled persons (it will be elaborated on in the next paragraph of this section). Secondly, one
must consider the burden of the particular modification or adjustment. This requirement
caters for practical considerations related to the duty-bearer concerned (and these
considerations will be considered in section 2 of the report). Thirdly, attention must be drawn
to the words ‘where needed in a particular case,’ since this emphasises the individualised
nature of the reasonable accommodation duty. The focus under the accommodation duty is on
the specific circumstances of each case, taking into account the effectiveness of the
modifications or adjustments in removing the disadvantage for the particular disabled person
and the practicality for the duty-bearer of providing an accommodation.
Concerning the first part of the definition, the use of the word ‘appropriate’ in the definition
of reasonable accommodation implies that accommodations must be effective in ensuring that
persons with disabilities can exercise their human rights on an equal basis with others.15 This
appears to be confirmed by national16 and EU law sources relating to the provision of
reasonable accommodations. In the EU Employment Equality Directive, ‘appropriate
measures’ are defined as ‘effective and practical measures to adapt the workplace to the
disability.’17 Anna Lawson points to the fact that ‘the individual-oriented nature of reasonable
accommodation thus requires duty-bearers to resist making assumptions as to what might be
most appropriate for a particular individual and demands that instead they engage in a
dialogue with such a person about how the relevant disadvantages might most effectively be
tackled.’18 Thus, if a disabled person requests an accommodation in the employment context,
‘one must consider the extent to which the requested accommodation will contribute to
ensuring participation in the workforce.’19
In the majority of EU Member States there is no explicit legal requirement on duty-bearers to
consult the disabled person regarding the provision of reasonable accommodation. Ferri and
Lawson note that, ‘whilst a failure to consult the disabled person would not itself amount to a
breach of the reasonable accommodation duty, the absence of consultation carries with it a
risk that accommodations will be made which are not appropriate in the individual case and
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which are not effective in addressing.’20 Explicit requirements to consult the disabled person
are rare in national law, but can be found in Danish, UK and Norwegian laws/codes of
practice or case law.21 It is notable that in the context of the right to education, the CRPD
Committee has stated that ‘discussions between the educational authorities and providers, the
academic institution, the student with a disability, and depending on the student’s age and
capacity, if appropriate, their parents/caregivers and/or family members must take place to
ensure that the accommodation meets the requirements, will, preferences and choices of the
student and can be implemented by the institution provider.’22
While the effectiveness of an accommodation and the removal of disadvantage must be
balanced against practicality considerations, duty-bearers at the national level are not being
required to provide the ‘best possible’23 accommodation measure. This has been confirmed
by the Ombudsman in the Czech Republic, who has clearly emphasised the need for an
accommodation to be individualised24 and to reflect the nature of the disability in question,
but that it does not have to be the best possible measure in the circumstances.
One of the most important factors concerning the reasonable accommodation duty is that it is
incorporated into the non-discrimination obligation. Article 5(2) CRPD requires States to
prohibit discrimination on the basis of disability. The definition of ‘discrimination on the
basis of disability’ in Article 2 CRPD includes a denial of reasonable accommodation. This
has numerous implications for States Parties to the CRPD. Firstly, by including the duty to
accommodate within the non-discrimination norm, this makes it a civil and political right.
Thus, implementation of the reasonable accommodation duty is required with immediate
effect – the provision of reasonable accommodation is not subject to progressive realisation,
unlike the accessibility obligation in Article 9 CRPD. The Committee on the Rights of
Persons with Disabilities (CRPD Committee) has confirmed this.25 Secondly, since the nondiscrimination duty, and therefore the reasonable accommodation norm, spans all human
rights in the CRPD (both civil and political rights, as well as economic, social and cultural
rights), a wide variety of social actors will be required to modify existing policies, practices
or environments in order to ensure that persons with disabilities can participate, and be
included in, mainstream society. This includes both public and private enterprises, including
state organs, private employers, healthcare providers, goods and service providers, education
providers etc. In addition, Jenny Goldschmidt contends that, by making reasonable
accommodations part of the prohibition of discrimination and not merely an exception to the
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principle of equal treatment, ‘the whole legal definition of the case is thereby transformed.’26
She states that one is ‘not asked anymore whether it was possible to hire [a] person in a
situation where necessary accommodations were not already available; on the contrary, [one
has to] demonstrate that the accommodations were not possible.’ According to her, this is ‘a
fundamental shift.’27 This concerns the burden of proving that providing the requested
accommodation constitutes a disproportionate or undue burden – that burden will rest on the
duty-bearer (whether that is a public or private entity).28
Article 5(3) of the CRPD also links the equality and non-discrimination norms with the duty
to accommodate. In order to promote equality and eliminate discrimination, States Parties are
required to take all appropriate steps to ensure that reasonable accommodation is provided. In
the context of the CRPD, ‘this will require that States oversee the implementation of the duty
to accommodate by public and private entities,29 and the entities should engage in a
constructive dialogue with the disabled individual in order to determine the most appropriate
accommodation in the circumstances of a particular case.’30 States Parties will also be
required to undertake education and awareness-raising duties, particularly with regard to all
those involved in the implementation of the duty to accommodate, as well as the judiciary
and state officials. In addition, national authorities will be required to ensure that their
legislative frameworks comply with the obligations engendered by the CRPD,31 ensuring
‘that the unjustified denial of reasonable accommodation is included as a distinct form of
discrimination in national legislation and that national policy documents give express
recognition to this new form of discrimination under international human rights law.’32
Based on the definition of reasonable accommodation in Article 2 CRPD, taken in
conjunction with Article 5(3), one can summarise the key features of the duty to
accommodate as follows:
-

The identification and removal of barriers that impact on the enjoyment of human
rights for persons with disabilities;
The ‘necessity and appropriateness’ (effectiveness) of modifications or adjustments to
address barriers specific to a particular individual;

26
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-

The adoption of modifications or adjustments that do not impose a disproportionate or
undue burden on the duty-bearer;
The requirement to find a response or solution that is tailored to the individual
circumstances of the person with a disability; and
The fact that accommodations have as their essential objective the promotion of
equality and the elimination of discrimination.33

1.2 Examples of Reasonable Accommodations
Due to the individualised nature of the duty to accommodate, it is not possible to provide an
exhaustive list of the types of accommodations that would be appropriate in a given scenario.
Furthermore, the drafting history of the CRPD does not reveal much information about the
meaning of the term ‘accommodation.’
Ferri and Lawson neatly summarise the substance of what the reasonable accommodation
duty requires. They state that accommodations may be divided into two main categories.
Firstly, they identify ‘technical solutions - these include assistive devices or other adaptations
of the workplace’ and secondly, ‘organisational arrangements - these include organisational
arrangements, such as adjustment of working hours and re-distribution of duties, teleworking
arrangements, disability leave, extended or additional leave, the provision of assistance, relocation to a different office and redeployment to a different job.’34
Recital 20 of the (non-binding) Preamble to the Employment Equality Directive provides the
following examples of types of measures that could amount to a reasonable accommodation
in the employment context: ‘Adapting premises and equipment, patterns of working time, the
distribution of tasks or the provision of training or integration resources.’ The Office of the
High Commissioner for Human Rights (OHCHR) has also provided the following nonexhaustive list of examples of reasonable accommodations: Making existing facilities and
information accessible for the person concerned in a particular situation;35 adapting or
acquiring equipment; reorganising activities; re-scheduling work; customising learning
materials; adapting educational curricula to the capabilities of the person; adjusting medical
procedures; implementing specific communication modalities; and enabling access of support
personnel to facilities restricted to the public.36
The CRPD Committee has affirmed that ‘there is no “one-size-fits-all”37 formula to
reasonable accommodation. In the context of education (both public and private), the
Committee has stated that ‘different students with the same impairment may require different
accommodations.’38 The Committee is of the view that:
Accommodations may include changing the location of a class, providing different
forms of in-class communication, enlarging print, materials and/or subjects in sign, or
providing all handouts in an alternative format, providing students with a note-taker,
33
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or a language interpreter or allowing students to use assistive technology in learning
and assessment situations.39
Reasonable accommodations can also be ‘non-material’ in nature, according to the
Committee. This can entail measures, such as ‘allowing a student more time, reducing levels
of background noise, sensitivity to sensory overload, alternative evaluation methods or
replacing an element of curriculum by an alternative element […].’40

1.3 Background and Travaux Préparatoires of the CRPD41
Despite the fear of many delegates at the negotiation sessions that including the reasonable
accommodation duty in the non-discrimination norm would lead to the increased judicial
enforceability of socio-economic rights, most delegates recognised the important link
between the reasonable accommodation duty and the non-discrimination norm. For example,
the representative speaking on behalf of National Human Rights Institutions (NHRI) noted
that the intimate connection between the two concepts was ‘one of the most visible and
positive accomplishments in modern non-discrimination law in the context of disability.’42
The delegate was of the view that the absence of this innovative aspect of comparative
disability discrimination law would be ‘conspicuous’ in the context of the CRPD. General
Comment 5 (1994) of the United Nations Committee for Economic, Social and Cultural
Rights (UNCESCR) was drawn on by many national representatives in order to forge a link
in the CRPD between the duty to accommodate and the equality and non-discrimination
norms. That general comment includes a denial of reasonable accommodation in the
definition of discrimination.
Gráinne de Búrca states that the European Commission was the ‘main advocate’ 43 of the
inclusion of an accommodation duty within the realm of the non-discrimination norm. She
contends that this was ‘an attempt to transpose the EU [anti-discrimination] model to the
international domain.’ In other words, ‘the Commission - which positioned itself as guardian
of the then EC treaties and existing EC legislation - insisted that the failure to achieve
reasonable accommodation constituted discrimination.’44
Discussions on the issue of progressive realisation at the seventh session of the Ad-Hoc
Committee also prove informative in the context of the reasonable accommodation
obligation. Several delegates from developing countries expressed concern that including any
reference to discrimination in the CRPD’s progressive realisation clause (as had been
proposed initially) would tie far-reaching obligations, such as the accessibility obligation, to
the non-discrimination norm. The Chair of the session noted that, if a broad definition of
39
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discrimination were to be adopted and were to include the denial of accessibility as a form of
discrimination, then the accessibility obligation would not be subject to progressive
realisation, despite the fact that resource limitations could prevent immediate
implementation. As a possible way to resolve the issue, the Chair suggested defining ‘denial
of reasonable accommodation’ as a form of discrimination.45 The International Disability
Caucus (IDC) insisted on differentiating between accessibility and reasonable
accommodation. It acknowledged that accessibility will have to be implemented
progressively, but believed reasonable accommodation to be a ‘core element’ of a nondiscrimination approach.46 This reflects the final approach that was taken in the CRPD.

1.4 Reasonable Accommodation and Indirect
Discrimination
The conceptual basis of the legal tools of indirect discrimination and the duty to reasonably
accommodate are quite closely related. Both are based on substantive equality maxims.
Indirect discrimination, as defined in European Union Law, occurs where legal provisions,
criterion or practices are neutral prima facie (in other words, they do not distinguish directly
on prohibited grounds), but where they ‘put persons protected by the general prohibition of
discrimination at a particular disadvantage compared with other persons unless that
provision, criterion or practice is objectively justified by a legitimate aim and the means of
achieving that aim are appropriate and necessary’ (proportional).47
One of the key differences between indirect discrimination and reasonable accommodation
concerns the group dimension of the former, as opposed to the individual dimension inherent
in the latter measures. Indirect discrimination ‘requires establishing that a wider group of
people sharing a protected characteristic are, or potentially would be, disadvantaged by the
challenged measure.’48 Reasonable accommodation, on the other hand, is a duty owed to a
particular individual with a disability and therefore it is a ‘specific response’49 designed to
meet the individualised needs of a disabled person in a given situation. By implication, the
reasonable accommodation duty does not require a group assessment, something which is
characteristic of indirect discrimination.50 The indirect discrimination tool is therefore more
suited to situations which involve a group dimension in order to meet ‘the special needs of
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other vulnerable or disadvantaged groups to ensure their effective participation,’51 as Bribosia
and Rorive assert.
A further important distinction between reasonable accommodation and indirect
discrimination concerns the effect of application of either legal tool. According to Bribosia
and Rorive, indirect discrimination generally ‘enables a determination of whether a provision,
criterion or practice has a discriminatory character. Should this be the case, such a provision,
criterion or practice must be abandoned and replaced by a new, non-discriminatory, generally
applicable measure.’52 By way of contrast, the duty to reasonably accommodate requires the
adoption of concrete positive measures to remove the disadvantage experienced by a disabled
individual.

1.5 Reasonable Accommodation and the Accessibility
Obligation
The duty to provide reasonable accommodation must be carefully distinguished from legal
obligations to achieve accessibility, contained in Article 9 of the CRPD53 (and elaborated on
in many of the other substantive Convention articles). Accessibility duties ‘are generalised
and anticipatory (not triggered by an individual request).’54 Moreover, accessibility duties
usually require ‘compliance with set standards, e.g. installing ramps or providing certain
information in Braille or large print.’55 Compliance with accessibility standards is intended to
ensure overhaul of the environment in general and to ensure (in a progressive/gradual
manner) the transformation of social structures, among others. The accessibility obligation
therefore does not reflect the individualised, immediate character of the duty to reasonably
accommodate.
The CRPD Committee has summarised the main distinction between reasonable
accommodation and accessibility as follows: ‘Accessibility is related to groups, whereas
reasonable accommodation is related to individuals.’56 The Committee has elaborated on the
group dimension of accessibility as follows:
[…] The duty to provide accessibility is an ex ante duty. States parties therefore have
the duty to provide accessibility before receiving an individual request to enter or use
a place or service. States parties need to set accessibility standards, which must be
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adopted in consultation with organizations of persons with disabilities, and they need
to be specified for service-providers, builders and other relevant stakeholders.57
By way of contrast, the CRPD Committee has termed the duty to provide reasonable
accommodation ‘an ex nunc duty,’ which means that ‘it is enforceable from the moment an
individual with an impairment needs it in a given situation, for example, workplace or school,
in order to enjoy her or his rights on an equal basis in a particular context. Here, accessibility
standards can be an indicator, but may not be taken as prescriptive.’58
The difference between claims arising from the reasonable accommodation duty and and the
accessibility obligation can be seen in the context of an individual communication59 brought
against Hungary regarding the lack of access of persons with visual impairments to banking
services. In that case, the CRPD Committee noted that the authors’ initial complaint to the
private entity itself (the bank) had focused on the lack of reasonable accommodation. In other
words, the initial claim centred on the ‘failure by [the bank] to provide for individual
measures by retrofitting some of its ATMs in the proximity of the authors’ homes in order to
adjust the banking card services provided by these ATMs to the authors’ specific needs and
so that they [became] accessible for persons with visual impairments.’ However, the
communication that was later brought before the CRPD Committee raised ‘a broader claim,
i.e. the lack of accessibility for persons with visual impairments to the entire network of
ATMs operated by [the bank].’60 Thus, the Committee considered the claim under Article 9
CRPD (accessibility), rather than Article 5(3) CRPD (non-discrimination/reasonable
accommodation). Since this case concerned accessibility issues in the context of a private
bank, the State Party was under an obligation, according to Article 9(2)(b) CRPD, to ensure
that private entities open to the public take into account all aspects of accessibility for people
with disabilities.
Anna Lawson maintains that ‘the difference between accessibility and reasonable
accommodation has implications for the way in which duty-bearers should involve disabled
people in decisions about how to implement both duties.’61 She asserts that:
In order to discharge a reasonable accommodation duty […] the dialogue required is
between the duty-bearer and the specific disabled person in question. This ensures that
the resulting modifications will address the disadvantage, as it is experienced by that
persons, in a way that is appropriate for them – even if this involves taking measures
which many people with the same impairment would find unhelpful.’62
By way of contrast, ‘the implementation of accessibility duties ‘requires dialogue between
the duty bearer and disabled people’s organisations about [the types of measures] which

57
58

Ibid.
Ibid, para. 26.

59

UN Committee on the Rights of Persons with Disabilities, Individual Communication taken by Szilvia Nyusti
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would provide access to disabled people (or people with particular impairment types) more
generally.’63
It is important to note that the implementation of accessibility standards cannot guarantee
access to rights by all persons with disabilities, since the individual needs and specific
requirements of each person with a disability will vary and, therefore, reasonable
accommodations may still be required in individual cases (even where accessibility standards
are widespread). As the CRPD Committee points out, ‘reasonable accommodation can be
used as a means of ensuring accessibility for an individual with a disability in a particular
situation.’64 Thus, ‘individuals who have rare impairments that were not taken into account
when the accessibility standards were developed or do not use the modes, methods or means
offered to achieve accessibility,’65 such as those individuals who do not read Braille print,
might ask for a reasonable accommodation that falls outside the scope of any accessibility
standard.
Notably, forms of individualised assistance are provided for under Article 9 of the
Convention itself.66 Such individualised measures might include assistance provided by
others, whether in the form of personal care, communication or advocacy support, learning
support, therapeutic interventions and aids or adaptations to the physical environment, to
equipment and so forth.67 Support measures ‘may fall within either accessibility duties or
reasonable accommodation measures, depending on the circumstances in which they are
provided’ (in other words, whether they are of broad and generalised accessibility-type
measures that may later have to be tailored to individual circumstances, or of an immediate,
individualised ‘reasonable accommodation’ type measure).68 Compliance with accessibility
standards and the provision of reasonable accommodation should therefore be seen as
complimentary measures to bolster de facto equality for persons with disabilities.69 As
Lawson points out, ‘providing accessibility can remove the need for many reasonable
accommodations. In addition, […] the provision of some reasonable accommodations may
result in making a building or information system accessible to other disabled people as well
as to the individual in whose favour the accommodation was made.’70 Therefore, reasonable
accommodations have an important role to play in enabling disabled people to challenge
accessibility barriers in a particular individualised case.
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Lawson sets out the ‘close and mutually reinforcing relationship’71 between reasonable
accommodation and accessibility measures. She describes the relationship as follows: ‘The
more accessible an environment is, the less likely it is that aspects of its structure or
functioning will place a disabled person at a disadvantage which calls for reasonable
accommodation.’72 She provides the following illustration:
The disadvantage caused to a person with intellectual disabilities by inaccessible
information would call for reasonable accommodation (perhaps in the form of a
verbal explanation) whereas, had the information been accessible to that person (eg
because it was in easy read format) there would have been no requirement for
reasonable accommodation.’73
The CRPD Committee has pointed out a further distinction between reasonable
accommodation and accessibility related to the limitations on the two duties. The obligation
to implement accessibility is ‘unconditional, i.e. the entity obliged to provide accessibility
may not excuse the omission to do so by referring to the burden of providing access for
persons with disabilities.’ The duty of reasonable accommodation, contrarily, ‘exists only if
implementation constitutes no undue burden on the entity.’74
Another obvious distinction between the two duties is that the unjustified failure to provide
reasonable accommodation (subject to the disproportionate/undue burden defence) must be
classified as a form of discrimination, whereas failure to ensure accessibility is not a form of
discrimination under the CRPD.
1.5.1 Accessibility, Denial of Access and Access to Rights
As pointed out above, breach of the accessibility norm is not usually linked with the non-

discrimination norm, unlike a failure to provide reasonable accommodation. One must ask
whether inaccessible social structures ever amount to a breach of the equality guarantee/the
non-discrimination norm. The CRPD Committee has clarified the link between accessibility
and equality in its General Comment No. 2. In that general comment, the Committee stated
that the:
Denial of access to the physical environment, transportation, information and
communication, and services open to the public constitutes an act of disability-based
discrimination that is prohibited by article 5 of the Convention.75
One must note, however, that ‘denial of access’ is not the same thing as ‘lack of access’ (or
inaccessibility). As I have pointed out elsewhere,76 denial of access means instances of
systemic or deliberate discrimination. A simple example of such might arise where a disabled
71
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individual is denied access to a restaurant or to a bus service on the ground of disability per
se. The Committee’s comments certainly ‘do not appear to equate denial of access with
inaccessibility or to indicate that every instance of inaccessibility of the physical
environment, technology, transportation etc. should be viewed as a prohibited act of
discrimination.’77
Failure to fulfil accessibility obligations resulting in unequal access to, and enjoyment of
rights, may constitute discrimination only in certain very limited circumstances. The CRPD
Committee observes that:
As a minimum, the following situations in which lack of accessibility has prevented a
person with disabilities from accessing a service or facility open to the public should
be considered as prohibited acts of disability-based discrimination: [emphasis added]
1.
Where the service or facility was established after relevant accessibility
standards were introduced;
2.
Where access could have been granted to the facility or service (when it came
into existence) through reasonable accommodation.78
Finally, it is important to note that ensuring ‘access to’ a right is not (always) the same as
ensuring accessibility. I have noted elsewhere that ensuring access to human rights for
persons with disabilities includes the implementation of accessibility obligations, but it is not
limited to this. In other words, while accessibility is a vital means of ensuring access to, and
enjoyment of rights, for persons with disabilities, it is not the only means of ensuring access
to rights. Guaranteeing accessibility (based on set accessibility standards) does not result in
the full enjoyment of rights in all cases. Beyond the adoption of accessibility measures,
ensuring access to, and enjoyment of, rights is also linked closely with the provision of
reasonable accommodations and other individualised measures, as well as positive action
measures (see below). In order for disabled individuals to be able to access, and enjoy, their
right to independent living, for example, this may require the provision of individualised
measures, such as reasonable accommodations, residential and community support services
and personal assistance, as well as the adoption of accessibility measures. Making school
buildings physically accessible will not result in the full enjoyment of the right to education
in many cases – by simply being able to enter a building, this does not mean that all persons
with disabilities will be able to access the right to education and to benefit from education
provided.79
1.5.2 Reasonable Accommodation and Universal Design
There is a clear link between the obligation to universally design goods and services etc. and
the duty to provide a reasonable accommodation, although they are distinct concepts. As
pointed out above, the reasonable accommodation duty requires the adaptation of structures
in an individualised manner at the request of a person with a disability. The objective of
77
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universal design is to ensure maximum accessibility for all individuals (persons with
disabilities and non-disabled individuals), regardless of their type of impairment, age, etc.
Universal design evolved from accessible design features and is based on the idea that
structures should ‘benefit all, not merely accommodate the few.’80 Universal design should
result in a reduction for the need for individualised measures, such as reasonable
accommodations. However, Article 2 CPRD also states that the concept of universal design
‘does not exclude assistive devices’ for particular groups of persons with disabilities, where
this is needed.81

1.6 Reasonable Accommodation and Positive Action
Positive action (or affirmative action, as it is called in the United States) must be clearly
distinguished from the duty to reasonably accommodate. The text of the CRPD differentiates
between reasonable accommodation and positive action measures by including ‘specific
measures’ as a sub-category of measures in Article 5(4), clearly separate from the duty to
accommodate in Articles 2 and 5(3) of the Convention. In other human rights treaties,
positive action is often termed ‘special measures.’ In the context of the CRPD, however, the
term ‘special’ was believed to have a derogatory meaning, as pointed out by the Working
Group of the Ad-Hoc Committee during the negotiations of the CRPD.82 Therefore, the
positive action measures in Article 5(4) of the CRPD are termed ‘specific measures.’
Positive action is designed to remedy historical and ongoing disadvantage experienced by
persons with disabilities. Waddington and Broderick set out the following explanation of
positive action:
[It can] take the form of setting quotas in political institutions specifying the
percentage or number of persons with disabilities to be included in the institution.
Other examples of positive action measures which target persons with disabilities
include the preferential treatment of candidates with disabilities in the education
sector (i.e. allowing access to university courses), even where the qualifications of the
candidate with disabilities are not equal to those of the candidate without disabilities;
establishing goals and timetables for the advancement of persons with disabilities in
social and political institutions; providing extra assistance to persons with disabilities
to enable them to gain educational qualifications; and targeted recruitment campaigns
raising awareness about employment opportunities among persons with disabilities.83
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Waddington and Bell explain that positive action measures share some or all of the following
characteristics:84
i.
ii.

iii.

Firstly, they are ‘targeted at a well-defined social group;’
Secondly, they ‘seek to redress disadvantages in a specific setting, such as access to
education or employment.’ The authors state that positive action schemes ‘will
typically be designed for those pursuing a particular job or career where there is
evidence of past and/or present disadvantage. The initiative may be open to any
potential jobseeker, but it is normally not aimed at everyone in the labour market
possessing a particular characteristic;’
Thirdly, the authors state that ‘the necessity for positive action will be subject to
periodic review.’85 However, ‘this does not mean that positive action must be timelimited, but it is not automatically assumed to be indefinite.’86 Reasonable
accommodations, on the other hand, ‘are not generally assumed to have any
preordained time-limit.’87

An essential difference between positive action and reasonable accommodation is that
reasonable accommodations are mandated clearly by articles 2 and 5(3) of the CRPD,
whereas positive action measures are simply permitted, but are not obligatory. Thus, the
failure to provide positive action at the national level does not amount to discrimination,
unlike the reasonable accommodation duty.
Another distinguishing feature of the duty to accommodate, as opposed to positive action
measures, lies in the individualised nature of the former, when compared with the group
dimension inherent in the latter measures. The duty to accommodate has the advantage of
being tailored specifically to meet the needs of the disabled individual in question. As Ferri
and Lawson point out, the purpose of the duty is ‘the removal of the specific disadvantage to
which a particular disabled individual would otherwise be exposed so as to ensure equality.’88
This distinguishes the reasonable accommodation duty ‘from more generic target-driven
positive action measures’ and ‘confines reasonable accommodation duties to situations in
which meaningful comparisons can be made with the position of people who are not disabled
or who are not disabled in the same way.’89 The crux of the duty to accommodate involves
‘an individual assessment and a tailored individual solution,’90 both in terms of the actual

84

L. Waddington and M. Bell, ‘Exploring the Boundaries of Positive Action under EU Law: A Search for
Conceptual Clarity’ (2011) 48(5) Common Market Law Review 1503, at pages 1523/1524.
85

It is notable that the positive action provision in the CRPD does not contain a time-limit and therefore Article
5(4) CRPD permits the adoption of both temporary and permanent positive action measures. In most cases,
positive action measures will be time-limited. However, permanent or long-term positive action may be required
for persons with severe intellectual disabilities, for instance.
86
L. Waddington and M. Bell, ‘Exploring the Boundaries of Positive Action under EU Law: A Search for
Conceptual Clarity’ (2011) 48(5) Common Market Law Review 1503, at pages 1523/1524.
87
Ibid.
88
D. Ferri and A. Lawson, Reasonable Accommodation for Disabled People in Employment: A legal analysis of
the situation in EU Member States, Iceland, Liechtenstein and Norway (European Commission, 2016), p. 48.
89
Ibid.
90

E.U. Network of Experts on Disability Discrimination, Implementing and Interpreting the Reasonable
Accommodation Provision of the Framework Employment Directive: Learning from Experience and Achieving
Best Practice (Report Prepared by L. Waddington in collaboration with L.A. Basser, R.L. Burgdorf, J. Cooper,
S. Quinlivan, and members of the European Commission Expert Group on Disability Discrimination) 2004, at
page 8.

26

accommodation requested and the assessment as to whether the accommodation constitutes a
disproportionate or undue burden for an entity. By way of contrast, positive action is targeted
generally at members of socially disadvantaged groups. The duty to accommodate ‘has the
advantage of being tailored specifically to meet the needs of the disabled individual and,
thereby, avoids (for instance) the controversial aspects of positive action measures, which
often hinge on stereotypes91 and generalised assumptions regarding marginalised groups.’92
The aims of reasonable accommodation and positive action are similar, to the extent that both
types of measures seek to increase the participation and inclusion of persons with disabilities
in society. However, unlike positive action measures, the aim of the duty to accommodate is
not to repair historical inequalities. Rather, the duty to accommodate is ‘focused on current
discriminatory obstacles to the enjoyment of rights by persons with disabilities, whereas
positive action seeks to target the present effects of past discrimination.’93

Section 2: The limitation to the duty to reasonably accommodate
This section of the report contains an analysis of the defence of ‘disproportionate/undue
burden’ contained in Article 2 CRPD. In particular, this section also addresses the
interpretation of, and difference (if any), between the concepts of ‘disproportionate’ and
‘undue burden.’ Relevant comments by the CRPD Committee on these concepts are referred
to. In addition, academic literature and case law are highlighted, where appropriate, to
determine the factors that these principles entail. Finally, several examples are drawn from
national legislative provisions.

2.1 Disproportionate and Undue Burden
The duty to reasonably accommodate persons with disabilities under the CRPD is not
absolute. It is subject to the limitation that a duty bearer is not required to make a reasonable
accommodation where such an accommodation would result in a disproportionate or undue
burden. It is important to note that the limitation contained in Article 2 CRPD does not
always exempt the duty-bearer from the obligation to provide a reasonable accommodation.
Rather, it simply limits the duty. In other words, if there are two (or more) accommodation
options, both (each) of which can achieve the same result, the duty bearer is entitled to opt for
the less burdensome accommodation. It is unlikely that no accommodation would be possible
at all to enable a person with a disability to participate in a given environment/activity, but of
course that depends on the circumstances of the case.
Waddington and Broderick note that, ‘in most cases, once a disproportionate burden or lack
of reasonableness has been established, the duty to accommodate seems to be removed
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altogether.’ The authors note that ‘one interesting exception to this can be found in Austrian
legislation which, in such a situation, still requires the duty bearer to improve the situation of
the affected individual with a view to achieving equal treatment.’94

2.2 Drafting History of the CRPD
The drafting history of the CRPD reveals that many delegates were confused about the
necessity for the use of qualifying language (the defence of disproportionate/undue burden)
in the reasonable accommodation provision, since they felt that qualifying language already
existed in the form of the term ‘reasonable.’ Confusion has also arisen in this regard in the
EU,95 whereby many EU Member States have interpreted the word ‘reasonable’ itself as a
limitation to the duty to accommodate. According to the travaux préparatoires of the CRPD,
the Coordinator of the fourth session of the Ad-Hoc Committee, Ambassador Don MacKay
(New Zealand) expressed the view that the term ‘reasonable accommodation’ is a ‘single
term’ and that the word ‘reasonable’ was not intended to be an exception clause in and of
itself. This would seem to imply that the only limitation to the accommodation duty
contained in Article 2 CRPD is that of ‘disproportionate’ or ‘undue burden.’96
In its General Comment No. 4 (on education), the CRPD Committee has confused matters
somewhat by commenting on the notion of ‘reasonableness’ and has affirmed that:
“Reasonableness” is understood as the result of a contextual test that involves an analysis of
the relevance and the effectiveness of the accommodation, and the expected goal of
countering discrimination.’97 This equates to the analysis above in section 1 of the report (the
goal of ‘effectiveness’ of accommodation measures). The Committee notes that the
availability of resources and financial implications is taken into account when assessing
disproportionate burden.98 While this is somewhat confusing for States Parties to the CRPD
in drafting their own laws on reasonable accommodation, it does not appear that the
Committee’s comments change anything from a legal perspective. The term ‘reasonable
accommodation’ as a whole relates to the entire definition contained in Article 2 CRPD,
namely that the accommodation must be effective in allowing an individual with a disability
to participate in whatever activity/environment is in question, whilst at the same time not
resulting in an excessive burden for the duty-bearer.
During the negotiation sessions leading to the adoption of the CRPD, several delegates felt
uncomfortable with the use of the word ‘burden’ and the meaning of the term
‘disproportionate.’ On the whole, delegates felt that the term ‘disproportionate burden’ set a
threshold that was too low and preferred language such as ‘undue hardship,’ which was seen
as setting a higher threshold. The Australian delegate, for instance, commented that the
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standard of disproportionate burden ‘is underdeveloped and does not have the clarity and
depth of interpretation that is provided by better developed standards, such as “unjustifiable
hardship” and “undue hardship.”’99 In a Position Paper submitted during the eight session of
the Ad-Hoc Committee, the Australian delegate pointed to the fact that, although the standard
of disproportionate burden is used in Article 5 of the EU Employment Equality Directive,
‘generally there is no clear understanding or jurisprudence of what the standard means in
practice’ and thus it has ‘very real potential for subjective application and for States Parties to
the Convention to set their own standards on what constitutes a disproportionate burden.’100

2.3 Is there a difference between ‘disproportionate’ and
‘undue’ burden?
Notwithstanding the preferences of delegates for using other terms, Article 2 of the
Convention states that the denial of reasonable accommodation may be justified if it
constitutes a ‘disproportionate’ or ‘undue burden.’ No guidance is contained in the CRPD
regarding the meaning of these two terms, and the CRPD Committee has not addressed the
concepts in detail to date. The drafting history of the CRPD seems to indicate that there was
not intended to be a difference between the concepts of ‘disproportionate’ or ‘undue’ burden
- in other words that they are interchangeable terms when applying them in the national
context. This seems to be evident in the diverse formulations in national laws, which use
various terms to refer to the defence to the duty to accommodate.101 The CRPD Committee
itself appears to refer interchangeably to the terms. For example, in Jungelin v Sweden,102 the
Committee refers at one point in the decision to ‘undue burden.’103 At another point in the
same judgment, the CRPD Committee comments on notions of ‘reasonableness and
proportionality.’104 From the analysis above, it would appear that the underlying test for the
defence is one of ‘proportionality.’ In other words, the decision as to whether to grant an
accommodation in a particular case ‘will rest on an underlying proportionality test, which
seeks to balance the rights of, and burdens and benefits to, all persons affected by the
proposed accommodation.’105

2.4 Factors considered under the Disproportionate or
Undue Burden Test
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The CRPD Committee has stated that ‘the definition of what is proportionate will necessarily
vary according to context’106 (and the Committee has not elaborated much beyond that).
Nonetheless, it is possible to make some general observations on the defence to the
accommodation duty. It is clear from a review of legislation, case law and academic literature
that several factors come within the defence to the duty to accommodate. 107 The factors
subsumed within the disproportionate/undue burden test can be summarised as follows:
2.4.1 Cost (Economic and Non-Economic)
The drafting history of the CRPD reveals that most states ‘associated the notion of
disproportionate burden with the resource implications of the duty to accommodate.’108 The
European Disability Forum stated that the duty to accommodate ‘needs to be qualified by
type of entity, size of entity, financial capacity and the cost of the reasonable
accommodation.’109 There was general agreement among delegates that the availability of
state funding should limit the use of disproportionate burden as a reason for entities not to
provide reasonable accommodations. The final text of the CRPD does not include these
factors explicitly; however when examining various legislative provisions at the national
level (outlined below), it is clear that these factors are generally subsumed within the defence
to the reasonable accommodation duty.
Lisa Waddington outlines the fact that the cost of a requested accommodation is the ‘primary
factor; that has been taken into account in national legislation and case law in determining
whether the accommodating party can avail of a defence to the duty to accommodate. 110
Costs will not merely be financial in nature. Rather, they should ‘extend to a consideration of
the manner in which the accommodation alters the nature of the entity’s business or causes
excessive difficulties for an entity.’111 Thus, financial costs should be taken together with
other factors such as the activities and size of the undertaking, as well as other organisational
factors (negative impact of the requested accommodation on the entity in question).
Costs will also be balanced against the availability of public subsidies, or any other assistance
available from the state to aid in the provision of reasonable accommodations/to compensate
the duty-bearer.
2.4.2 Benefits to the Person with a Disability and Third-Party Benefits
In determining whether an accommodation constitutes a disproportionate burden or not, the
cost factor may be weighed against the benefits that a disabled person receives on the
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granting of a reasonable accommodation. Benefits to other parties may also be considered in
the proportionality test. De Campos Velho Martel notes that ‘a serious cost-benefit analysis
of reasonable accommodation includes more than just economic factors […] It must also
include the costs of stigma and the benefits of inclusion, not only to the person requesting the
accommodation, but also to third parties.’112
While the issue of third party benefits113 may be relevant114 in determining whether a burden
is ‘disproportionate’ or ‘undue,’ not many European legislative provisions refer to the
criterion of third-party benefits. Lisa Waddington115 refers to the non-binding Belgian Guide
to Reasonable Accommodations for Persons with a Disability at Work as one of the few
examples of European instruments that take into consideration the potential benefits to others
arising from the adoption of accommodation measures. While the Guide is a little outdated
now, it serves to illustrate relevant considerations on third party benefits. The guide refers, at
paragraph 3.1.4 thereof to the fact that, beyond facilitating the disabled individual in
question, ‘certain accommodations may offer support for a larger group of employees and/or
for external visitors.’ In that regard, it gives the specific example that ‘widening the entrance
to a business to permit access by an employee in a wheelchair also offers greater ease to other
employees and visitors (persons in wheelchairs, persons with prams, large persons etc.’
An interesting case has arisen in the Belgian context, in the form of the 2009 judgment of the
President of the First Instance Court of Ghent,116 which illustrates how the duty to provide
reasonable accommodation, and the disproportionate burden defence, operates at the national
level in the field of education. In that case, the applicants (parents of three children with
hearing impairments attending mainstream school) claimed that an allocation of 5-9 hours a
week of interpretative assistance in the school was insufficient for their children to follow the
required educational courses. As a result, they brought a case against their childrens’
respective schools and the Flemish Community claiming that the refusal to grant their
112
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children additional assistance hours amounted to a denial of reasonable accommodation.
Furthermore, they argued that the procedure established by the Flemish Government with
regard to providing interpretative assistance constituted a denial of reasonable
accommodation, in and of itself. The Belgian court stated that the notion of financial burden
is only one element that must be considered in assessing the ‘reasonableness’ of a requested
accommodation117 (presumably, by ‘reasonableness’ the Court here is referring to the
proportionality defence on the whole). Furthermore, the Court stated that reasonableness is
to be set against the advantages resulting from to the provision of such accommodation. The
judge held the Flemish community liable for a failure to provide reasonable accommodation.
The Court also referred to an opinion of the Dutch Equal Treatment Commission of 9
February 2005, in ruling that the manner in which a request for reasonable accommodation is
handled may, in itself, amount to a denial of such accommodation. In the instant case, the
procedure established by the Flemish Government in the allocation of assistance with regard
to interpretation did not take account of the individual needs of each child. Accordingly, the
Court ordered the Flemish Community to put an end to the above-mentioned denials of
reasonable accommodation and to provide the plaintiffs with assistance hours corresponding
to 70 % of their school time within five months of the notification of the judgment. 118 While
the case relates to the public sector, guidance can be drawn from the judgment for the
interpretation of the defence to the reasonable accommodation duty as it applies to the private
sector.
2.4.3 Non-financial considerations
Non-financial considerations have also been taken into account in certain jurisdictions.
Waddington cites the German Social Law Code on the Rehabilitation and Participation of
disabled persons as taking into account such considerations.119 That code factors in, among
others, health and safety rules laid down by national law in determining whether a requested
accommodation imposes a disproportionate burden on an employer. Waddington also cites120
the Preparatory Works to the Finnish Non- Discrimination Act,121 which state that an
‘arrangement’ might be unreasonable if it could ‘endanger compliance with workplace safety
legislation.’

2.5 The Meaning of ‘Disproportionate Burden’ in EU Law
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The reasonable accommodation duty in the EU context is set out in Article 5 of Council
Directive 2000/78/EC122 (the Employment Equality Directive). Recital 21 provides guidance
on whether a particular accommodation amounts to a disproportionate burden for employers.
It states that ‘the financial and other costs entailed, the scale and financial resources of the
organisation or undertaking and the possibility of obtaining public funding or any other
assistance’ should be taken into account.’
As Ferri and Lawson point out, ‘it is clear from this recital that a “disproportionate” burden
exists when the accommodation required involves a significant financial cost for the
employer, which is not sustainable having regard to the financial resources of the enterprise
and the subsidies available.’123 However, ‘it does not clarify how decisions should be made
about the point at which the cost of an accommodation should be regarded as not
sustainable.’ Nor does it ‘clarify the nature of non-financial considerations (if there are any)
which may render the making of an accommodation disproportionately ‘burdensome’ to an
employer.’124
The issue of disproportionate burden is also addressed in Article 4b of the 2008 European
Commission proposal for a Non-Discrimination directive to protect people from
discrimination on the ground of disability, as well as discrimination on a number of other
grounds (henceforth 2008 proposal). That proposal, if adopted, would extend the duty to
provide reasonable accommodation further into the private sector (to areas including
healthcare and access to goods and services). Article 4b of the 2008 proposal contains a list
of factors that are to be taken into account in determining the existence of a disproportionate
burden. The list is quite extensive, even including considerations of the negative impact on
the disabled person of not providing the accommodation measure:
-

-

The size, resources and nature of the organisation or enterprise;
The negative impact on the person with a disability of not providing the measure;
The estimated cost;
The estimated benefit for persons with disabilities generally, taking into account the
frequency and duration of use of the relevant goods and services and the frequency
and the duration of the relationship with the seller or provider;
The life span of infrastructure and objects which are used to provide a service;
The historical, cultural, artistic or architectural value of the movable or immovable
property in question; and
The safety and practicability of the measures in question.

Notably, in both the Employment Equality Directive and the 2008 proposal, it is explicitly
stated that the burden shall not be deemed disproportionate when it is sufficiently remedied
by measures existing within the framework of the disability policy of the Member State
concerned.

2.6 National Legislation in EU Member States and Other
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National legislation in EU Member States setting out a duty to reasonably accommodate
almost always125 provides for a defence or justification. The most common term employed in
Member States laws is that of ‘disproportionate burden,’ since most states follow the
language of the Employment Equality Directive. Defences or justifications in respect of a
failure to provide a reasonable accommodation are ‘sometimes referred to in other terms,
relating, for example to lack of reasonableness or high cost or other factors.’126
There is some diversity in the factors included in the defences to the reasonable
accommodation duty at the national level, and it has been observed that ‘European countries
have not responded to the challenge of developing these concepts in identical ways, which
has made their application even more challenging.’127 To date, the CRPD Committee has not
provided guidance on the terms ‘disproportionate’ or ‘undue’ burden and it is not certain
whether the Committee will provide any concrete guidance on the terms in its impending
General Comment on Article 5 CRPD, since the outline of the draft General Comment 128
contains no reference to the concepts of ‘disproportionate/undue burden.’ Indeed, in the
individual communication Jungelin v Sweden, the Committee has stated that ‘when assessing
the reasonableness and proportionality of accommodation measures, States enjoy a certain
margin of appreciation.’129 The Committee considers that ‘it is generally for the courts of
States [P]arties to the Convention to evaluate facts and evidence in a particular case, unless it
is found that the evaluation was clearly arbitrary or amounted to a denial of justice.’ 130 Thus,
it is important to note that the factors included under the terms ‘undue’ and ‘disproportionate
burden’ in national contexts are simply useful as guides and each assessment of the defence
will be contextual.
Particular emphasis is placed in most countries laws on the costs of the accommodation and
the subsidies available to cover those costs. For example, Article 11(3) of the Estonian Law
on Equal Treatment states that:
‘Upon determining whether the burden on the employer is disproportionate as
specified in subsection 2, the financial and other costs of the employer, the size of the
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website,

agency or enterprise and the possibilities to obtain public funding and funding from
other sources shall also be taken into account.’131
Similarly, Section 16 of the Irish Employment Equality Act states that, in determining
whether the measures would impose a disproportionate burden, account shall be taken of the
financial and other costs entailed, the scale and financial resources of the employer’s
business, and the possibility of obtaining public funding or other assistance.’132
It is notable that laws existing before the entry into force of the CRPD reflected similar
considerations, privileging financial costs in defining ‘undue burden.’133 Notably, the
commentary to the Czech Anti-Discrimination law also includes among the relevant factors
the size of the employer, and affirms that providing the same reasonable accommodation for
a company with high turnover can be considered as an ‘unreasonable burden’ for a little soletrader.134
In Hungary, it has been noted that the reasonable accommodation duty in the employment
context ‘sets a very high bar for the “undue” or “disproportionate” hardship element of
reasonable accommodation, providing that the burden of a reasonable accommodation shall
be regarded as disproportionate only if it would make the continued operation of the
employer impossible.’135
Ferri and Lawson point to the fact that, in other States (such as Austria, the Czech Republic,
Malta, Norway, Slovakia and Slovenia), ‘national laws prescribe a more general evaluation to
assess whether the accommodation entails a disproportionate burden,’ which seems ‘more in
line with Article 2 of the CRPD,’ as it includes ‘a more comprehensive evaluation in which
the right of the disabled person is central.’136 In some countries, the domestic laws contain a
wider evaluation to assess whether a disproportionate burden arises (outside of cost factors)
and in those countries several factors, such as the ‘activities of the undertaking, the difference
the accommodation makes to the disabled person, and the benefit the accommodation makes
to others’ are considered.137 Ferri and Lawson cite,138 for example, Norwegian legislation,
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where in assessing whether the arrangement involves an ‘undue burden,’ factors taken into
account (besides the costs of the actual accommodation and the resources of the enterprise),
include the effects that the dismantling of disabling barriers will have, and whether the
accommodation can benefit other employees other than the disabled person. According to the
authors, this provision ‘seems to imply that an expensive accommodation is more likely to be
required if it would lead to a significant advantage for a disabled individual, while also
benefiting other people.’139 The relevant law in the Czech republic considers organisational
factors (‘any disruption to the natural or legal person’s activities which the accommodation
may cause’) and the extent to which the measure would accommodate the needs of the
disabled person (effectiveness), as well as the ‘adequacy of other alternative provisions or
arrangements to accommodate the needs of the disabled person.’140
Waddington and Broderick point to the fact that the Austrian Federal Disability Equality Act
defines an unjustified failure to make a reasonable accommodation as a form of (indirect)
discrimination. When assessing whether a burden is disproportionate, Section 6 of the Act
specifies that the following criteria must be taken into account in particular:
-

The efforts made to eliminate the conditions constituting the disadvantage;
The economic capacity of the entity;
The public financial assistance available for the necessary improvements;
The time span between the coming into force of the Act and the alleged
discrimination; and
The effect of the disadvantage in relation to the general interests of the individuals
protected by the Act.141

It is notable that, similar to the Employment Equality Directive and the 2008 proposal by the
European Commission for a non-discrimination Directive, the Greek Anti-Discrimination
Law 3304/2005142 also provides that the burden is not deemed disproportionate when it is
sufficiently remedied by measures existing within the framework of disability policy.
It is also noteworthy that some countries have integrated accessibility considerations into the
duty to reasonably accommodate disabled persons. For instance, in the employment context,
both Austrian and Slovakian legislation affirm that an accommodation shall not be regarded
as disproportionate if it is required under separate legislation, such as legal requirements
concerning the accessibility of buildings.143
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2.7 United States Legislation
The Americans with Disabilities Act prohibits discrimination against persons with disabilities
in employment, public accommodations, services provided by state and municipal
governments, public and private transportation, and telecommunications. With regard to job
application procedures, hiring, advancement, or discharge, employee compensation, job
training, and other terms, conditions, and privileges of employment, discrimination is defined
as including ‘not making reasonable accommodation to the known physical or mental
limitations of an otherwise qualified individual with a disability who is an applicant or
employee.’144
The defence to the reasonable accommodation duty in US law is that of ‘undue hardship.’145
The Act defines the concept of ‘undue hardship’ as ‘an action requiring significant difficulty
or expense, when considered in light of …factors to be considered …(i) nature and cost of the
accommodation needed…(ii) overall financial resources of the facility…(iii) overall financial
resources of the covered entity; (vii) type of operation.’146
According to the federal Equal Employment Opportunities Commission, which
issued Enforcement Guidance in March 1999 to clarify the duty to reasonably accommodate
in the context of employment, undue hardship should be determined on a case-by-case basis,
relying on several factors, including:
• The overall financial resources of the facility making the reasonable accommodation; the
number of employees at this facility; the effect on expenses and resources of the facility;
• The overall financial resources, size, number of employees, and type and location of
facilities of the employer (if the facility involved in the reasonable accommodation is part of
a larger entity);
• The type of operation of the employer, including the structure and functions of the
workforce, the geographic separateness, and the administrative or fiscal relationship of the
facility involved in making the accommodation to the employer;
• The impact of the accommodation on the operation of the facility.
According to the guidelines, employers should determine whether funding is available from
an outside source, such as a state rehabilitation agency, in order to help to offset the cost of
making a reasonable accommodation. The employer is also meant to consider whether tax
credits are available, or whether he/she is eligible for tax deductions, and should determine
whether the employee is willing to pay the portion of the costs that would impose an undue
burden. Before an employer may claim that he/she is unable to accommodate the disabled
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person, the employer is obligated to ensure that no reasonable accommodation exists that
would impose an undue hardship.147

2.8 CRPD Committee Decisions
As mentioned above, in Jungelin v Sweden, the CRPD Committee affirmed that States Parties
enjoy a margin of discretion in the formulation of reasonable accommodation duties, in
particular with regard to decisions as to when a burden will be regarded as ‘undue’ or
‘disproportionate.’ The Committee therefore appears to indicate that it will not interfere
unduly with the national courts decision on the defence to the accommodation duty. This is
particularly the case where the national court thoroughly assesses the claim of denial of
reasonable accommodation. In Jungelin v Sweden, the Committee considered that the Labour
Court had ‘thoroughly and objectively assessed all the elements submitted by the author and
the Social Insurance Agency before reaching the conclusion that the support and adaptation
measures recommended by the Ombudsman would constitute an undue burden for the Social
Insurance Agency.’ The Committee further considered that the author of the claim had not
provided any evidence, which would enable it to conclude that the assessment conducted was
manifestly arbitrary or amounted to a denial of justice. Consequently, the Committee was of
the view that it could not establish a violation of articles 5 and 27 of the Convention.148
However, the Committee has made it clear in other decisions, such as HM v Sweden,149 that it
will interfere at the national level, and may find non-compliance with Article 5, where the
state has not obliged state organs or private entities to deviate from conventional practices in
order to accommodate the needs of a particular disabled person.
In the CRPD Committee’s decision in Michael Lockrey v Australia,150 the Committee
provided some general guidance on the concepts of ‘reasonableness and proportionality’ of
accommodation measures, and repeated what it had said above in the Jungelin decision:
States [P]arties must ensure that such an assessment is made in a thorough and
objective manner, covering all the pertinent elements, before reaching a conclusion
that the respective support and adaptation measures would constitute a
disproportionate or undue burden for a State [P]arty.151
In the Lockrey decision Committee also clearly emphasised the ‘effectiveness’ of reasonable
accommodations in allowing participation of the disabled person in the activity concerned (as
mentioned in section 1 of the report). In the Lockrey case, the Committee considered that the
adjustments provided by the State Party for people with hearing impairments did not enable
the author to participate in a jury on an equal basis with others. The Committee also
emphasised the fact that, if a State Party argues that the reasonable accommodation claimed
by an individual has a disproportionate or undue burden (such as in this case, where the State
party argued that the use of stenographers had ‘an impact on the complexity, cost and
147
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duration of trials,’), it must provide ‘data or analysis to demonstrate that it would constitute a
disproportionate or undue burden.’152

Section 3: The Working Visit to Georgia: Progress, Challenges
and Recommendations
Georgian legislation already contains a prohibition of disability-based discrimination under
Article 1 of the Law on the Elimination of all Forms of Discrimination. Under the Law on the
Elimination of all Forms of Discrimination, various forms of discrimination are covered (it
would appear that direct discrimination, indirect discrimination, multiple discrimination,
incitement to discrimination are covered and it also appears that discrimination on the basis
of a perceived characteristic/discrimination by association are covered). 153 To date, however,
the law does not cover a denial of reasonable accommodation as a form of discrimination.
This section of the report outlines the discussions that were held during the working visit to
Georgia. It includes information on progress made in the Georgian context, challenges
encountered with respect to the reasonable accommodation duty and disability discrimination
claims generally. Finally, it includes recommendations specific to the insertion of the
reasonable accommodation duty in Georgian legislation.

3.1 Working Visit to Georgia
During the working visit to Georgia, discussions were had with the PDO and other relevant
stakeholders in order to assess all stakeholders’ understanding of the CRPD related to nondiscrimination and reasonable accommodation. In addition, discussions revolved around the
challenges that the PDO faces in its pursuit of cases related to discrimination against persons
with disabilities and/or the reasonable accommodation duty. I also worked with the PDO and
all relevant stakeholders to identify, and advise on, challenges arising in the Georgian context
regarding application of the concept of reasonable accommodation/disproportionate burden
and regarding the necessary legislative changes. The following is a summary of my
observations and recommendations:

3.2 Progress and Challenges Identified during the
Working Visit to Georgia
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Positive Aspects:
Many positive changes are being contemplated in Georgian legislative and policy spheres as
a result of the current Government’s stated commitment to human rights issues. The
ratification of the CRPD by Georgia in 2014 has been the first positive step in protecting
disability rights. The proposed ratification of the Optional Protocol to the CRPD (OP-CRPD)
would serve to enhance the implementation of the Convention as it would give an
opportunity to disabled people to have recourse to the CRPD committee regarding individual
violations of their rights. The Georgian Government has stated that the OP-CRPD will be
ratified in the near future.
In addition, proposals are on the table to amend the Georgian Constitution to include a
commitment to ensuring ‘special conditions’ for persons with disabilities in the Constitution.
The plan of the Georgian Government is to carry its commitment to disability rights through
to law and policy making process and to ensure that the general principle on ‘special
conditions’ to be inserted in the Constitution will be elaborated on, and made more concrete,
in laws and strategies/action plans.

3.3 Recommendations in the Georgian Context
Insertion of a Reasonable Accommodation Duty in Georgian Legislation
A clear and Unambiguous Formulation of Reasonable Accommodation linked to a Broad
Range of Rights
A 2009 report of the EU Network of Legal Experts in the Non-Discrimination field noted two
particularly challenging aspects of transposing the reasonable accommodation duty contained
in the EU Employment Equality Directive into national laws. The first of these concerns the
actual formulation of reasonable accommodation duties.154 The Georgian legislator should
therefore pay particular attention to ensuring the formulation of any reasonable
accommodation duty that it enacts in a clear and unambiguous manner. In addition, any
reasonable accommodation duty enacted in national legislation should cover the full range of
rights under the CRPD.
States Parties are required by Article 5(2) of the CRPD to prohibit discrimination on the basis
of disability. As this includes a prohibition of the denial of reasonable accommodation
(according to Article 2), the CRPD requires States Parties themselves to provide reasonable
accommodation, as well as to ensure155 that a wide array of social actors, including
employers, schools, healthcare providers and suppliers of services, managers of detention
facilities, etc., reasonably accommodate persons with disabilities. The duty to provide
reasonable accommodation under the CRPD spans all human rights. These rights are both
civil and political, such as the right to liberty, as well as economic, social and cultural, such
154
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as the right to education. At present, not all European Union countries extend the reasonable
accommodation duty to all areas of life/to all rights. To date, employment is the only field to
which the reasonable accommodation duty must be applied under EU law (as distinct from
States Parties’ obligations under the CRPD). There was a proposal by the European
Commission in 2008 to extend the reasonable accommodation duty under EU law to the
fields of social protection, including social security, healthcare and social housing; education;
and access to, and supply of, goods and services, including housing. However, that proposal
has not yet made it into law. Thus, the material scope of the CRPD is much broader than the
scope of the 2008 proposal by the European Commission and current EU law (in the form of
the Employment Equality Directive). Despite the fact that the reasonable accommodation
duty under existing EU law is limited in scope, several EU Member States have extended the
reasonable accommodation duty outside the field of employment, and some (most notably,
Spain) even extend the reasonable accommodation duty to all areas of life. Those EU
Member States that have not yet extended the reasonable accommodation duty to the broad
range of rights covered by the CRPD are required to do so under the Convention. To be fully
in compliance with the CRPD, Georgia is required to ensure that the reasonable
accommodation duty is extended to all rights covered by the CRPD.
As to the actual formulation of the duty itself, this is entirely at the discretion of the Georgian
legislator. Waddington and Broderick have noted that, ‘in general, where the duty to
reasonably accommodate is contained in national legislation, specific fields are listed as
being covered by the duty.’156 However, the authors have pointed to the fact that Croatian,
Cypriot and Spanish legislative provisions are ‘noteworthy for adopting a very broad
approach in their legislation,’ referring to reasonable accommodation duties in the context of
participation in ‘public and social life’ (Croatia), ‘human rights and fundamental freedoms’
(Cyprus) and ‘all human rights’ (Spain).157 Spanish law, in particular, adopts an approach to
reasonable accommodation the is similar to the CRPD’s approach to the reasonable
accommodation duty. Article 2(m) of General Law on the Rights of Persons with Disabilities
and their social inclusion defines reasonable accommodations as:
Necessary and appropriate modifications and adaptations of the physical, social and
attitudinal environment to the specific needs of persons with disabilities not imposing
a disproportionate or undue burden, where needed in a particular case effectively and
practice, to facilitate accessibility and participation and to ensure to persons with
disabilities the enjoyment or exercise on an equal basis with others, of all human
rights.158
A very straightforward approach has been adopted by the Italian legislator, where the
employment-related reasonable accommodation duty introduced in non-discrimination
legislation in 2013 places an obligation to adopt reasonable accommodations ‘as defined by
the UN Convention on the Rights of Persons with Disabilities.’159 Since the reasonable
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accommodation duty under the CRPD spans all human rights, it is recommended that specific
rights are not listed as being covered by the reasonable accommodation duty. Rather, the
reasonable accommodation duty should cover ‘all human rights.’
In several EU Member States, the laws in question do not use the explicit language of
‘reasonable accommodation.’ Finnish law refers refers to ‘due and appropriate adjustments’
(Finland), Dutch law refers to ‘effective accommodation’160 and Slovenian law refers to
‘appropriate accommodation.’161 Waddington and Broderick note that ‘this terminology
emphasises the goal which the accommodation or adjustment must achieve, and clearly
separates the obligation to accommodate from the defence’ to the accommodation duty.162
In many EU Member States, ‘the legislative definition of a reasonable accommodation is
closely interlinked with the defence, whereby a reasonable accommodation is defined as a
measure which both accommodates the disabled individual and does not impose a
disproportionate or undue burden on the entity concerned.’163 Waddington and Broderick
have pointed to the fact that the Dutch approach towards assessing a claim for reasonable
accommodation is ‘particularly useful.’164 Dutch legislation on reasonable accommodation
‘separates the assessment of the “effectiveness” of any considered accommodation from the
question of the existence of a “disproportionate burden” on the duty bearer.’165 According to
the authors, ‘this could mean that an accommodation may be regarded as “effective” but
nevertheless not required because it would lead to a ‘disproportionate burden.’ The authors
have claimed that the ‘two-stage test also allows for the consideration of various
accommodation measures, and any accommodation which can be regarded as “effective” can
pass on to the second “disproportionate burden” part of the test.’ Such a clear two-stage text
‘is not set out in the legislation of other Member States, even though it facilitates and
structures the analysis of the application of the accommodation duty.’166
Classification of the Reasonable Accommodation Duty as Direct Discrimination, Indirect
Discrimination or a Sui Generis Form of Discrimination?
There has been much debate as to whether to classify the refusal to provide reasonable
accommodation as direct discrimination, indirect discrimination or as a third, sui generis167
form of discrimination. In many EU Member States, the form of discrimination (relating to
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denial of reasonable accommodation) is not specified,168 but even where the form of
discrimination is not specified, compliance with the CRPD simply requires that domestic
laws explicitly state that the denial of reasonable accommodation is discrimination.
In some countries, denial of reasonable accommodation is considered as a form of direct
discrimination. This is the case in Greece and Malta, for example.169
Section 6 of the Austrian Federal Disability Equality Act classifies denial of reasonable
accommodation as a form of indirect discrimination, but provides that: ‘It shall not be
deemed indirect discrimination if the removal of conditions which constitute the
disadvantage, especially of barriers, would be illegal or would pose a disproportionate burden
on the employer.’
UK and Swedish legislation define denial of reasonable accommodation as a separate, sui
generis form of discrimination. Also, in the Dutch decision of the Equal Treatment
Commission (Commissie Gelijke Behandeling (CGB)), ETC 2004-140, the Commission
affirms that reasonable accommodation: ‘Concerns a sui generis form of (making a)
distinction, which does not yet occur in the other equal treatment laws.’170
In order to avoid a situation of indirect discrimination, whereby certain provisions or
practices put disabled people at a disadvantage, it is sometimes claimed that the solution may
be to provide a reasonable accommodation. This is specifically the case in EU law, which
came into force before the entry into force of the CRPD. In other words, EU law provides
that indirect discrimination shall be taken to occur where an apparently neutral provision,
criterion or practice would put persons having a particular religion or belief, a particular
disability, a particular age, or a particular sexual orientation at a particular disadvantage
compared with other persons, unless: (ii) as regards persons with a particular disability, the
employer or any person or organisation to whom the Directive applies, is obliged, under
national legislation, to take appropriate measures to provide reasonable accommodation.171
This clearly creates a link between indirect discrimination and reasonable accommodation.
However, to avoid any confusion with the legal tool of indirect discrimination, which (as
shown above) is different from the reasonable accommodation duty, it would seem most
appropriate to regard the denial of reasonable accommodation as a sui generis form of
discrimination.
Definition of Disability
Another challenging issue identified by the 2009 report of the EU Network of Legal Experts
in the Non-Discrimination field concerns the definition of disability itself and, more
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specifically, the requirement not to restrict entitlement to reasonable accommodation to a
certain category, or certain categories, of disabled people (such as those who are severely
disabled).
The CRPD does not contain a formal definition of ‘disability.’ However, it does outline the
personal scope of the Convention in Article 1 and this should provide guidance in the
Georgian context: ‘[P]ersons with disabilities include those who have long-term physical,
mental, intellectual or sensory impairments which in interaction with various barriers may
hinder their full and effective participation in society on an equal basis with others.’ In the
individual communication SC v Brazil (which was ultimately deemed inadmissible),172 the
CRPD Committee affirmed that persons with disabilities include, but are not limited to, those
who have long-term physical, mental, intellectual or sensory impairments which, in
interaction with various barriers, may hinder their full and effective participation in
society.173 This implies a very expansive interpretation of Article 1 CRPD.
The CRPD Committee has recently expressed concern174 about Article 4 of the Spanish
General Law on the Rights of Persons with Disabilities and their social inclusion, which
provides that ‘persons with a disability shall be deemed to be those with a recognised degree
of impairment equal to or greater than 33 per cent.’ In assessing entitlement to reasonable
accommodation under Spanish law, this implies that only people who fall under the minimum
threshold of 33% are entitled to be provided with reasonable accommodation. The CRPD
Committee has recommended that the Spanish Government ‘ensures protection from denial
of reasonable accommodation, as a form of discrimination, regardless of the level of
disability.’175
If the Georgian legislator intends to introduce a definition of disability into national
legislation related to the discrimination norm/reasonable accommodation duty, it must be
consistent with the social model of disability and the human rights-based model of disability.
It is advisable to ensure that a wide range of individuals are protected from discrimination on
the ground of disability. Waddington and Broderick have noted that ‘any definition of
disability included within non-discrimination legislation should be broad. There should be no
link between such a definition and definitions of disability used for other legal purposes.’ In
particular, ‘protection from discrimination, and entitlement to claim a reasonable
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accommodation, should not be restricted to persons who have been officially recognised as
having a disability for the purposes of claiming a disability pension or other disability-related
benefit.’176

Clarification of the Concepts of Direct and Indirect Discrimination in Georgian
Legislation
Direct discrimination is commonly defined as occurring where an individual experiences less
favourable treatment on the grounds of a prohibited criterion than another individual
experiences in a comparable situation. Thus, in order to apply the direct discrimination norm,
there must be an actual or hypothetical comparator, as well as a comparable situation, which
may be either past, present, or even hypothetical.
Indirect discrimination is an effect-related concept, which is generally defined as arising
where legal provisions, criterion or practices are neutral prima facie (in other words, they do
not distinguish directly on prohibited grounds), but where they put persons protected by the
general prohibition of discrimination at a particular disadvantage compared with other
persons. Indirect discrimination can be objectively justified by a legitimate aim and where the
means of achieving that aim are proportional.
The concepts of direct and indirect discrimination, as formulated in Article 2 and Article 3 of
the Georgian Law on Elimination of All Forms of Discrimination, respectively, are
confusing. In particular, Article 2 (which is supposed to contain the direct discrimination
prohibition) is badly worded, and would appear to also include the concept of indirect
discrimination in the second part of the definition. Article 2, para. 3 is also not clearly worded
in accordance with usual definitions of indirect discrimination. This unclarity may cause
further confusion between the various forms of discrimination, especially now that it is
envisaged to include denial of reasonable accommodation as a form of discrimination in
Georgian legislation. It is recommended that this confusing wording should be revisited by
the Georgian legislator.
Differentiation between Indirect Discrimination and Reasonable Accommodation
From the perspective of judges and lawyers litigating disability cases, it is particularly
important to understand the difference between instances of indirect discrimination and
denial of reasonable accommodation. As outlined earlier in this report, in order to establish
indirect discrimination, a complainant has to identify a group of individuals in order to make
a comparison, and this is different from the individualised reasonable accommodation duty,
where no such comparison is necessary.
During my meeting with the judges at first instance and appeal court judges, it became clear
that they sometimes look to the pronouncements of the European Court of Human Rights
(ECtHR) on indirect discrimination as guidance on the concept of indirect discrimination.
While this is not problematic per se, it may cause confusion in the disability context.
Therefore, it is necessary to ensure a clear understanding of the difference between indirect
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discrimination and reasonable accommodation.177
While the case law of the ECtHR can sometimes prove enlightening, it is of even more
importance to monitor the interpretation of the reasonable accommodation duty under the
CRPD, by the CRPD Committee, and academic commentary related to that interpretation.
This will guide all stakeholders on the difference between indirect discrimination and
reasonable accommodation, and will ensure that there is a consistent understanding of the
relevant concepts. The forthcoming CRPD Committee General Comment on equality will
hopefully further clarify the distinction between indirect discrimination and reasonable
accommodation.
During my visit, it was suggested by some stakeholders that perhaps it may be useful for
research to be commissioned on the current approach of judges towards various forms of
discrimination in court judgments. This would help to identify the barriers in practice to the
application of the non-discrimination norm in disability cases, and would help to identify the
gaps in understanding so that a correct application of denial of reasonable accommodation as
a form of discrimination can be ensured.
Interpretation of Disproportionate/Undue Burden
To date, neither the CRPD Committee nor the Court of Justice of the EU (CJEU) has offered
additional guidance on what might be considered a disproportionate burden/undue burden. To
date, this task has been left to Member States and their domestic courts and tribunals. Since
the term ‘disproportionate burden’ occurs more commonly in EU Member States laws, I will
focus mainly on that concept.
In some States (Croatia, Denmark, Italy and the Netherlands), legislation does not define
what a disproportionate burden is. In some countries, it is up to the courts to determine what
factors are to be considered in deciding whether a burden is disproportionate. However, when
evaluating whether the burden placed on the employer is disproportionate, the courts take
into consideration the costs of the accommodation and subsides available, among other
factors. Several courts have carried out a sort of cost-benefit analysis. In a German case, the
Baden-Württemberg Land Labour Court weighed the financial investment against the length
of the work relationship in case of fixed-term contracts.178 The Czech Ombudsman has stated
that a compromise between the highest effectiveness and lowest costs must be reached.179
Austrian courts have ruled that companies with greater number of employees have stricter
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duties to reasonably accommodate disabled individuals.180 However, Austrian courts have
also stated that an employer is not obliged to create a ‘new’ job in a company, specifically for
a disabled employee.181
When national courts are deciding in a concrete case about the duty to accommodate and are
applying the defence to the duty, the size, in particular, of the public or private entity
concerned will be relevant. Anna Lawson points to the fact that the reasonable
accommodation duty ‘requires assessments of the level of any potential burden to be
conducted in a manner that is sensitive to the circumstances of the particular duty-bearer.’
Thus, she argues that:
‘A financial cost that represents a small fraction of the annual budget of a large,
wealthy organisation might nevertheless represent so large a sum as to threaten the
financial health of a small and poorly resourced organisation. Clearly, an adjustment
that might represent an undue burden for the latter might well not do so for the
former.’182
In the employment context, she also argues that:
‘If one modification would impose too heavy a burden on a particular employer,
consideration should be given to whether the disadvantage in question might
effectively be tackled by other measures – a process which will require on-going
dialogue between the employer, the disabled employee and potentially also others
with expertise in relevant types of equipment or facility.’183
Section 2 of this report set out the most commonly occurring criteria taken into account in
assessing what a disproportionate burden is in the context of providing a reasonable
accommodation. These criteria should be taken into account, in the first instance, by dutybearers when the disabled person requests an accommodation measure. Where, after
constructive dialogue, the duty-bearer and the disabled individual cannot agree on the
provision of an accommodation measure, the claim may then proceed to legal means. In that
instance, the criteria set out in section 2 of this report may guide the judiciary when they are
deciding in a case concerning the reasonable accommodation duty. However, as noted in
section 2, the criteria outlined above merely constitute guidance as to the types of criteria
applied in national contexts, and it will be for the relevant Georgian authorities to draw up
their own criteria. Whatever criteria are deemed appropriate in a Georgian context, the
judiciary should bear in mind that the application of these criteria will be sensitive to the
context arising in a particular case.
Setting out Guidance (on Reasonable Accommodation/Disproportionate or Undue Burden)
in Accompanying Documents
Many countries legislative provisions on reasonable accommodation are accompanied by
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guidance documents. Waddington and Broderick have asserted that ‘such guidance on
assessing the extent of the duty is both helpful in and of itself (since this is a complicated
area) and valuable because it reveals the multi-natured assessment which must take place in
the provision of reasonable accommodations.’184
The majority of guidance documents in other countries are not binding, however some are.
For instance, the Belgian Cooperation Agreement185 contains a non-exhaustive list of criteria
to be taken into account in the assessing the disproportionateness of any burden on dutybearers. Such criteria include the financial impact of the measure, as well as its organisational
impact, the frequency of use of the accommodation, the impact of the accommodation on the
quality of life of other persons with disabilities, the impact on the general environment or
other people, the lack of appropriate alternatives, as well as the non-application of existing
compulsory rules.
If the relevant terms are not defined in legislation itself, it is advisable that the Georgian
legislator would ensure that the proposed legislative provision on reasonable accommodation
is accompanied by an explanatory note, setting out clearly the definition of reasonable
accommodation and the criteria by which the concept of disproportionate burden/undue
burden is generally understood, as well as a definition of disability. One of the judges whom I
spoke with suggested that the explanatory note could also contain an explanation of the
various forms of discrimination (including, but not limited to, denial of reasonable
accommodation) that are experienced by disabled persons and practical examples of these.
Burden of Proof
Generally speaking, when a court or other competent authority hears facts from which it may
be presumed that there has been direct or indirect discrimination, it is for the respondent to
prove that there has been no breach of the non-discrimination norm. A similar burden of
proof applies in the context of the reasonable accommodation duty. Thus, once a case of
potential discrimination has been established, the burden of proof will shift to the
respondent/duty-bearer to show that the accommodation requested by the disabled person did
not constitute a disproportionate/undue burden.
Extension of the Reasonable Accommodation Duty beyond Disability?
The concept of reasonable accommodation did not originate in the context of disability. The
term reasonable accommodation was used in the United States Civil Rights Act of 1968 to
refer to discrimination on the grounds of religious practice. The concept of reasonable
accommodation was first applied to the disability context in the United States Rehabilitation
Act of 1973.
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During my visit to Georgia, one stakeholder suggested that the reasonable accommodation
duty should be extended beyond disability. This has been done in some European Union
countries and in other jurisdictions, most notably in Canada. However, it is certainly not
universal practice. Since advice in this regard is not within the context of my current mandate
and since I have been asked to advise on CRPD obligations, I will not elaborate further on
this point, except to say that the issue has been raised by some stakeholders.186
Training for Judges
During my visit to Georgia, I met with one of the trainers of the High School of Justice. I did
not have full access to the training syllabus, due to translation issues, and I do not have
information on exactly how many hours are spent training judges on disability discrimination
issues. Nonetheless, it became apparent that while the training activities on disability issues
cover many important grounds, there is not enough training currently being provided for
judges on the interpretation of the reasonable accommodation duty, and its application in
concrete cases. It is therefore recommended that this particular component of the training
programme is extended significantly to cover, among others, the types of issues outlined in
this report. It is also advisable that literature is made available to both those involved in the
training school and all those involved in concrete cases before the courts.187
Before training is given to judges specifically on the reasonable accommodation duty, it is
advisable that the different forms of discrimination should be set out for judges, with
practical examples applied to disability, and that each form should be distinguished from the
next. It is recommended that judges are exposed to the social model of disability, and
particularly its application to the reasonable accommodation duty. It is also advisable that
judges are given training that includes best practice examples by courts in other jurisdictions,
particularly European Union countries, related to the reasonable accommodation duty in the
CRPD. It is also advisable that judges are given training on the application of the reasonable
accommodation duty to various types of disabilities, and the open-ended forms of reasonable
accommodations that may arise in concrete cases before the courts.
Linking Denial of Reasonable Accommodation to Effective Remedies
It is important to ensure that effective remedies are put in place in order that persons with
disabilities can obtain redress where reasonable accommodations have been unfairly denied
to them. The CRPD Committee has expressed its concerns regarding the enforcement
mechanisms available to disabled people who have been discriminated against, including
denial of reasonable accommodation.188
The classification of the breach of the duty to accommodate will have consequences for the
remedies available to potential victims and therefore the sanctions imposed on the duty186
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bearer(s). In other words, the failure to accommodate must be defined explicitly as a form of
discrimination if Georgian law is to be in compliance with the CRPD, and if the
discrimination-specific remedies available in cases of discrimination are to be applicable.
The Georgian legislator should consider whether only financial compensation (in the form of
damages) is appropriate, in light of the CRPD Committee’s concluding observations, which
clarify that states should not restrict remedies for disability discrimination to monetary
damages. Rather, states are expected to ensure that remedies available in the event of a denial
of reasonable accommodation include injunctive relief. In its Concluding Observations on the
Austrian initial State Party report, the Committee urged Austria to strengthen its
discrimination laws by ‘broadening the scope of available remedies to include other remedies
that require a change in the behaviour of people who discriminate against persons with
disabilities, such as injunctive powers.’189 Similarly, in its Concluding Observations on
Belgium, the Committee urges the State Party ‘to review the remedies provided for by […]
law to ensure that complainants are able to seek injunctions and can receive damages once
their claims for discrimination have been proven in court.’190
Waddington and Broderick explain that in a large number of EU Member States, damages (in
the form of monetary compensation) are applicable in instances of breach of the
accommodation duty. This is the case in Austria, Belgium, Bulgaria, Croatia, Cyprus, the
Czech Republic, Finland, Germany, Hungary, Ireland, Latvia, Luxembourg, Portugal,
Romania, the Netherlands, Slovakia, Slovenia, Spain, Sweden and the United Kingdom (with
the exception of denial of reasonable accommodations in education). In some instances, the
compensatory damages are available under the applicable non-discrimination laws or
specialised disability laws. In other instances, such as in Hungary, failure to provide a
reasonable accommodation (if regarded as discriminatory conduct by the relevant domestic
authority) ‘may be compensated through the civil courts based on a claim under the relevant
Civil Code.’ In addition to compensatory damages, courts or semi-judicial bodies in many
EU Member States can order the requested accommodation to be carried out. This is the
situation in Belgium, Croatia, the Czech Republic, Finland, Ireland, the Netherlands,
Romania, Slovakia, Sweden and the United Kingdom. Under Austrian legislation, entities
cannot be forced to provide reasonable accommodations, even though compensatory damages
are available. In some Member States, ‘remedies can only be sought through the court
system, whilst in others, such as the Netherlands and Romania, equality or human rights
commissions can also issue (non-binding) opinions or rulings in response to a complaint.
This would seem to provide victims with greater choice in deciding whether, and how, to
proceed with a claim based on a failure to provide an accommodation.’191
Linking the Mandate of the PDO to the Reasonable Accommodation Provision
It is particularly important that the PDOs mandate is extended to the reasonable
accommodation duty, in whichever law that duty is inserted. The PDO provides vital support
to victims of discrimination, and this support is particularly important in cases of disability
discrimination, due to the ratification of the CRPD by Georgia and the knowledge that the
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PDO has on the types of claims and rights issues involved. The PDOs involvement in
disability discrimination cases, and extension of its mandate to claims involving denial of
reasonable accommodation, should serve to ensure the effective application and
implementation of the accommodation duty.

Enforcement Mechanisms
Any enforcement mechanisms created in conjunction with the new legislative provision(s) on
reasonable accommodation should be inclusive and accessible, including access to legal aid,
so that disabled individuals can effectively/easily challenge a denial of reasonable
accommodation. The Georgian government should ensure that all barriers to enforcement of
reasonable accommodation duties are eliminated. This includes the provision of effective
disability-sensitive training of the judiciary, lawyers and all staff associated with the judicial
services. Article 13 CRPD should be borne in mind - it provides as follows:
1. States Parties shall ensure effective access to justice for persons with disabilities on
an equal basis with others, including through the provision of procedural and ageappropriate accommodations, in order to facilitate their effective role as direct and
indirect participants, including as witnesses, in all legal proceedings, including at
investigative and other preliminary stages.
2. In order to help to ensure effective access to justice for persons with disabilities,
States Parties shall promote appropriate training for those working in the field of
administration of justice, including police and prison staff.
Disabled persons should have access to legal and financial assistance, in formulating
complaints, to help individuals with disabilities enforce their rights.
Monitoring Activities/Collection of Data
During my visit, I observed that there does not appear to be up-to-date statistical information
available to the Georgian Government regarding the number of disabled persons,
disaggregated according to type of disability. Data should be collected in that regard and
should be used to inform legislation and policy making. This is essential in order to
adequately implement CRPD provisions, in particular concerning reasonable accommodation
and accessibility.
Any monitoring activities should seek to identify differences in the situation of persons with
different kinds of disability, should consider the impact of disability non-discrimination
legislation and measures to promote equality.
Adoption of Laws and Policies based on the Social Model
The clear shift endorsed by the CRPD towards the social model of disability (and away from
the medical model) must be secured at all levels of law and policy making in Georgia. While
I have been informed that this is what the Government has been trying to ensure in recent
legislative and policy reforms, I do not have access to translated versions of the relevant laws
and policies (which was outside the scope of my mandate), and thus I make this as a general
point for consideration in all CRPD related reforms undertaken by the Georgian government.
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Systemic Integration of an Equality Perspective in all Laws and Policies
Equality action planning and equality reviews should be ensured at key stages of the process
of reforming Georgian legislation to ensure compliance with the CRPD. In the aftermath of
legislative amendments, impact assessments should also take place to ensure effective CRPD
implementation.
Training for All Stakeholders
It may be useful to set up further, and ongoing, training activities and events to all
stakeholders involved in implementing the CRPD, and specifically the duty to provide
reasonable accommodation.
Training should be provided for all stakeholders on the human rights-based model and the
social model of disability and the importance of the reasonable accommodation duty
(together with accessibility and other measures) in ensuring implementation of substantive
CRPD rights.

Collaboration with the Private Sector
In order to ensure effective implementation of the CRPD on the whole, and understanding of
the reasonable accommodation duty, technical assistance, guidelines and information should
be provided to the private sector on the application of the reasonable accommodation duty.
This is crucial to advancing the effectiveness of non-discrimination legislation, but reducing
the dependency on legal actions to enforce rights.
Providing State Support
The effectiveness of the implementation of the reasonable accommodation obligation would
be enhanced by putting in place policies designed to provide access to financial aid in order
to support the provision of reasonable accommodations on the part of public and private
entities. Georgia should consider whether financial supports or subsidies will be put in place
in order to offset the cost of reasonable accommodations and other disability-related
adaptions.192 Such supports are provided in many countries – see, for example, the UK
Access to Work scheme, where supports are available in the context of the provision of
reasonable adjustments (accommodations) to access employment. Ferri and Lawson draw
attention to the fact that a 2011 UK report notes that for every £1 paid by the UK government
to the Access to Work scheme, it received £1.48 back and that ‘the social return on the
investment is even higher.’193
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In most states, national legislation places a maximum amount/cap on the subsidy available.
Ferri and Lawson refer to Finland, where subsidies are available in respect of adaptations to
the working environment, to a maximum amount of 4000 euros. With regard to reasonable
accommodations in employment (in the form of personal assistance), the maximum subsidy
is 20 euros per hour (for a maximum of 20 hours/month for 18 months).194
A Wide-Ranging Action Plan addressing Equality and Reasonable Accommodation
The Georgian Government should ensure the adoption of a wide ranging action plan or
strategy to implement the UNCRPD. Such an action plan should pay specific attention to
combating discrimination and promoting equality, including denial of reasonable
accommodation, as well as addressing this as a cross-cutting issue over the substantive
Convention rights.
Consultation with DPOs and the Role of DPOs and Equality Bodies in Awareness Raising
Awareness Raising
Equality for persons with disabilities cannot be achieved through legislative measures and
court actions alone. Alongside the duty to formulate and introduce reasonable
accommodation duties, Article 5(3) requires States to ‘take all appropriate steps to ensure that
reasonable accommodation is provided’ in practice. Lawson has argued195 that, in
conjunction with the obligations contained in Article 8 CRPD (on awareness-raising) this
may entail a duty to raise awareness of the existence and nature of the duty to reasonably
accommodate persons with disabilities. In its concluding observations to Tunisia, the CRPD
Committee recommended that the State party should make greater efforts to raise awareness
of non-discrimination among members of the legal profession, particularly the judiciary, and
persons with disabilities themselves, including through training programmes on the concept
of reasonable accommodation.196
It is recommended that the relevant domestic authorities should make sure that non-financial
measures, including awareness-raising measures are adopted, and that public authorities also
support awareness-raising campaigns targeted at eliminating disability-based discrimination
and promoting equality. For instance, in Belgium, the Federal Government has published an
accessible brochure on reasonable accommodation in the field of employment. The Belgian
Equality Body, UNIA, has published practical booklets on reasonable accommodation,
covering ten areas including culture, public services, hotels, restaurants, housing and sport.
The booklets aim to increase the awareness of persons with disabilities and suppliers of
goods and services about reasonable accommodation.197
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Systemic Integration of an Equality Perspective in all Laws and Policies
Equality action planning, equality reviews and impact assessment at key stages of the process
of reforming Georgian legislation to ensure compliance with the CRPD. In the aftermath of
legislative amendments, impact assessments should also take place to ensure compliance with
Consultation with Disabled Persons Organisations (DPOs)
Ferri and Lawson note that in the majority of EU Member States there is no explicit
requirement on duty-bearers to consult the disabled person regarding reasonable
accommodation. Thus, as the authors note, ‘whilst a failure to consult the disabled person
would not itself amount to a breach of the reasonable accommodation duty, the absence of
consultation carries with it a risk that accommodations will be made which are not
appropriate in the individual case and which are not effective in addressing.’ 198 Explicit
requirements to consult the disabled person are rare in national law, but can be found in
Danish, UK and Norwegian laws/codes of practice or case law.199
All Forms of Disability-Based Discrimination
Since the Georgian statute is a multi-ground statute, it is important that the specificities of
disability-based discrimination are addressed, in particular reasonable accommodation.
However, to be fully in compliance with the CRPD, it is advisable that the Georgian
legislator would not stop at including denial of reasonable accommodation in Georgian laws,
and should ensure that all forms of disability-based discrimination under the CRPD are
included in domestic law.
Other than specifying that a denial of reasonable accommodation is a form of discrimination,
it is not explicit on the face of the Convention which other forms of discrimination should be
prohibited by States. The Convention clearly prohibits direct discrimination. Moreover, the
concept of indirect discrimination is implicit in the word ‘effect’ in Article 2 CRPD. In
addition, Broderick and Waddington argue that ‘since the definition of discrimination under
the UNCRPD covers “all forms of discrimination,” it can be taken to mean that harassment is
covered, as well as an instruction to discriminate.’200
In addition to being experienced by a person with disabilities, the above-mentioned forms of
discrimination can take more complex forms. Waddington and Broderick clarify as follows:
‘For example, a person can experience direct or indirect disability discrimination because
they associate with a person with a disability, or experience harassment because they are
perceived to have a disability.’201 Therefore, in addition to direct and indirect discrimination,
denial of reasonable accommodation, harassment and instruction to discriminate, the
following forms of disability discrimination are also explicitly or implicitly covered by the
Convention: Discrimination by association; Multiple discrimination; and Discrimination
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based on perceived or past disability.202 This requirement to ensure wide coverage is
evidenced by the CRPD Committee’s concluding observations. 203 In light of these comments,
it is advisable that, in addition to including a denial of reasonable accommodation in its laws,
the Georgian legislator would consider at some point extending the prohibition of disabilitybased discrimination to the forms of discrimination that are not already covered in Georgian
legislation.

Summary of Recommendations
 Insert a reasonable accommodation duty in Georgian legislation, applying both to
public and private sector entities, and to the broad range of rights covered under the
CRPD.
 Denial of the duty to reasonably accommodate should be formulated explicitly as a
form of (sui generis) discrimination.
 Insert the reasonable accommodation provision in the The Law of Georgia on the
Elimination of All Forms of Discrimination.
 If the reasonable accommodation provision is not inserted in the aforementioned law,
insert the reasonable accommodation in the Law on Social Protection of Persons with
Disabilities, ensuring that all human rights covered under the CRPD are covered.
 Do not insert reasonable accommodation duties in a wide range of laws, as this results
in incoherent application of the principle.
 Ensure a clear and unambiguous formulation of the reasonable accommodation duty
linked to a broad range of rights
 Ensure that any definition of disability included in national legislation connected to
the non-discrimination norm/reasonable accommodation duty is consistent with the
social model of disability and the human rights-based model of disability.
 Ensure that a wide range of individuals are protected from discrimination on the
ground of disability and that entitlement to reasonable accommodation is not
restricted to a certain category, or certain categories, of disabled people.
 The concepts of direct and indirect discrimination in Georgian legislation may need to
be reformulated.
 Ensure that all stakeholders are clear and consistent in their use and application of the
legal tools of indirect discrimination and reasonable accommodation.
 It may be useful for some research to be commissioned on the current approach of
judges towards various forms of discrimination in court judgments.
 If relevant terms are not defined in legislation itself, it is advisable that the Georgian
legislator would ensure that the new legislative provision(s) regarding reasonable
accommodation are accompanied by an explanatory note, setting out clearly the
definition of reasonable accommodation and the criteria by which the concept of
disproportionate burden/undue burden is generally understood, as well as setting out a
definition of disability.
 It is recommended that the training programme at the High School of Justice is
extended to cover, among others, the types of issues outlined in this report. It is also
advisable that literature is made available on the reasonable accommodation
202
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duty/disproportionate burden defence to those involved in the training school and all
those involved in concrete cases before the courts.204
It is recommended that judges are exposed to the social model of disability, and
particularly its application to the reasonable accommodation duty.
It is also advisable that judges are given training to include examples of judgments by
courts in other jurisdictions, particularly European Union countries, related to the
reasonable accommodation duty in the CRPD.
Effective remedies must be put in place in order that persons with disabilities can
obtain redress where reasonable accommodations have been unfairly denied to them.
The Georgian legislator should consider whether only financial compensation (in the
form of damages) is appropriate, in light of the CRPD Committee’s concluding
observations, which clarify that states should not restrict remedies for disability
discrimination to monetary damages.
It is particularly important that the PDOs mandate is extended to application of the
reasonable accommodation duty, in whichever law that duty is inserted.
It is vital that the PDO resubmits its proposals on legislative amendments (already
submitted 2 years ago but not yet implemented) and includes proposals on insertion of
a reasonable accommodation duty in Georgian legislation.
Any enforcement mechanisms created in conjunction with the new legislative
provision(s) on reasonable accommodation should be inclusive and accessible,
including access to legal aid.
All barriers to enforcement of reasonable accommodation duties should be eliminated.
This includes the provision of effective disability-sensitive training of the judiciary,
lawyers and all staff associated with the judicial services.
The Georgian Government should ensure that up-to-date statistical information is
available regarding the number of disabled persons, disaggregated according to type
of disability. Data collected should be used to inform legislation and policy making.
The clear shift endorsed by the CRPD towards the social model of disability (and
away from the medical model) must be secured at all levels of law and policy making
in Georgia.
The Georgian Government should ensure the adoption of a wide-ranging action plan
or strategy to implement the CRPD. Such an action plan should pay specific attention
to combating discrimination and promoting equality, including denial of reasonable
accommodation.
Equality action planning and equality reviews should be ensured at key stages of the
process of reforming Georgian legislation to ensure compliance with the CRPD. In
the aftermath of legislative amendments, impact assessments should also take place to
ensure effective CRPD implementation.
Training should be provided to all stakeholders on the human rights-based model and
the social model of disability, and the importance of the reasonable accommodation
duty (together with accessibility and other measures) in ensuring implementation of
the CRPD.
Technical assistance, guidelines and information should be provided to the private
sector on the application of the reasonable accommodation duty.
It is advisable to put in place supports or subsidies in order to offset the cost of
reasonable accommodations and other disability-related adaptions.
DPOs should be consulted to ensure that the views of disabled persons are taken into
account in decision-making and implementation measures related to the reasonable
accommodation duty, as required by Article 4(3) CRPD.
A meeting, or series of meetings, should be set up between the PDO, PROLoG and

The resources listed in the bibliography can be used as a good starting point.
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the relevant authorities to discuss the legislative changes on reasonable
accommodation before they are enacted.
 The relevant domestic authorities should make sure that non-financial measures,
including awareness-raising measures, are adopted, and that public authorities also
support awareness-raising campaigns targeted at eliminating disability-based
discrimination arising, among others, from a denial of reasonable accommodation.
This can be done at the level of Government, or through equality bodies or DPOs.
 The Georgian legislator should ensure that all forms of disability-based discrimination
under the CRPD are included in domestic law, including direct discrimination,
indirect discrimination, harassment, instruction to discriminate, discrimination by
association, multiple discrimination and discrimination based on perceived or past
disability.
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